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mS | It is ther paee province nor the intention of 
X., 88M this JovRNAL to enter into the domain of poli- 

“fics and discuss questions of purely political 
tharacter. But it does not seem to us to be 
out of our way to touch upon a legal question 
presented by one of the planks of the plat- 
form adopted at the Democratic convention 
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sliver Ma fm at Chicago. We refer to that wherein it is 
ssedtotham declared that they ‘‘favor such legislation as 
ne oa yill prevent for the future the demonitization 
d theme M™ of any kind of legal tender money by private 
oa contract.’’ This seems to aim at procuring 
livedtow ™ legislation to render the ‘‘gold clauses’ 
at wall pugatory. As to the political question in- 
messenge, @ volved or as to the expediency of such legisla- 
toe tion we have nothing to say. But whether 
*"@ such a measure would be constitutionally sus- 
cliverMe a tinable is, of course, a matter of interest to 
eofatee HM theprofession. While the clauses of the con- 
cliver stitution inhibiting legislation impairing the 
mined  @ obligation of contracts is not binding upon 
ae congress, a strong argument is made by con- 
over dam @ stitutional advisers against the validity of con- 
aan gressional legislation of the kind contemplated, 
not upon the ground of express restraint, but 

ure.—The #™ Of inherent lack of power. As is shown byan 
a wticle which recently appeared in this Jour- 
y without Mm MAL (45 Cent. L. J. 155), in the various 
+» 8 Atl “legal tender’’ decisions sustaining ‘the valid- 
peed ity of government notes as payment, excep- 
ction ota 80S had been uniformly made of contracts 
om ‘tipulating for a specific kind of money. It 
usedand | “Snot been deemed necessary for the asser- 
ind.,4¥. @ tion of federal sovereignty in the department 
of finance to hold that, because the payment 

7 call money, although a specific kind of money— 
actionof @ as provided for, any form of money must be 
Ss accepted. On the contrary, express contracts 
w trial, it jm (or payment of coin have been treated like 
Anons ¥ @ contracts for the delivery of any specific com- 
_wal Modity. In Bronson v. Rodes, 7 Wall. 229- 
5 in lands 40, the opinion of the Supreme Sei of the 
ae Tiited States by Chief Justice Chase, con- 
insesalll tains this language: ‘‘A contract to pay a 
~~ “tain number of dollars in gold or silver 
say bere Win is, therefore, in legal import, nothing 





than an agreement to deliver a certain 
Weight of standard gold, to be ascertained by 
count of coins, each of which is certified to 
‘ontain a definite proportion of that weight. 













It is not distinguishable, as we think, in 
principle, from a contract to deliver an equal 
weight of bullion of equal fineness. It is dis- 
tinguishable, in circumstances, only by the 
fact that the sufliciency of the amount to be 
tendered in payment must be ascertained ; in 
the case of bullion, by assay and the scales, 
while in the case of coin it may be ascertained 
by count.’’ The same doctrine was also laid 
down in Butler v. Horwitz, 7 Wall. 258, and 
other cases reviewed in the article above re- 
ferred it. Upon the exact question presented 
here, viz.,as to the validity of legislation hav- 
ing for its object the restriction of private con- 
tract to the extent indicated, there seems to 
be a dearth of authority. The New York Law 
Journal in the course of an interesting review 
of this question mentions a California case 
bearing upon it. After the passage of the 
legal tender act by congress the legislature of 
California enacted a statute commonly called 
the ‘‘Specific Contract Law,’’ providing for the 
enforcement in terms of contracts made pay- 
able in a specified kind of money or currency. 
In Carpenter v. Atherton, 25 Cal. 564, it was 
held that such State statute was not in dero- 
gation of or in conflict with the laws of con- 
gress making United States notes lawful 
money and a legal tender of debts, and under 
such statute a judgment might be rendered 
and enforced, payable in the kind of money 
specified in the contract or obligation on 
which it was rendered. In one of the opin- 
ions of the California supreme court occurs 
this language: ‘‘Both a contract to pay a 
sum of money in gold coin, and a contract to 
sell and deliver coin at a future day, create a 
debt in a general sense, and in that respect 
stand on the same footing. But they do 
more. The party agreeing to pay or deliver 
gold coin at a future day not only creates a 
debt which he agrees to pay or discharge, but 
he also waives‘the privilege which the law 
would have guaranteed to him had he not vol- 
untarily renounced it, and takes upon himself 
an obligation to pay-it in a specific kind of 
lawful money, and nothing else. The waiver 
and obligation are essential conditions and 
parts of the consideration of the contract, 
without which we must presume the contract 
would not have been made. The agreement 


to pay in coin is as much a part of the con- 
sideration as the agreement to pay at all, and 
the presumption is that an ample equivalent 
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has been received for the promise. The par- 
ties, then, are competent to contract—the 
contract is not against public policy—is not 
prohibited by law—is payable in a lawful 
kind of money, and is a lawful contract.’’ 
Other cases touching the subject are Wallace 
v. Eldredge, 27 Cal. 498; Harding v. Cow- 
ing, 28 Cal. 213; Legal Tender Cases, 12 
Wall. 659-548 ; Trebilcock v. Wilson, 12 Wall. 
687; Maryland v. Ry. Co., 22 Wall. 105; 
Juilliard v. Greenman, 110 U.S. 421- 449 ; 
Hagar v. Reclamation Dist., 111 U.S. 701; 
Woodruff v. Miss., 16 S. C. Rep. 820. 
Under the doctrine laid down sound lawyers 
will be inclined to agree with the New York 
Law Journal that ‘‘itis at least doubtful 
whether congress would have authority to 
legislate against the ‘‘gold clause.’’ If con- 
tracts to pay good coin are simply engage- 
ment for the delivery of a specific commodity, 
how can congress say that the citizen shall 
not be permitted to make and enforce a con- 
tract any more than one for iron and cloth.’’ 
The contracts passed on in Bronson v. Rodes 
and Butler v. Horwitz, supra, were made be- 
fore the passage of the legal tender act. Yet 
even under such circumstances it was not 
deemed essential to the vindication of the 
power to borrow money or to coin money and 
regulate the value thereof, or any other fed- 
eral function, that contracts for payment in 
coin should be treated otherwise than an 
ordinary transaction between individuals for 
the sale and delivery of merchandise. Such 
contracts were for payment in gold and sil- 
ver coin, but the argument for putting a con- 
tract for coin on the same basis as contracts 
for ordinary commodities is even stronger 
where a single specifie coin such as gold is 
named. All will agree that congress cannot 
interfere with and assume to regulate the 
business dealings of citizens except under 
some power expressly or impliedly granted 
by the constitution. 








NOTES OF RECENT DECISIONS. 


EvipENCE—DEATH—PROOF OF—GENERAL 
REPUTATION IN THE Famity.—The Supreme 
Court of Vermont, in Jn re Hurlburt’s Estate, 
35 Atl. Rep. 77, reviewed in an exhaustive 
manner, the question as to proof of death by 
general reputation, holding that ‘‘general 





reputation in the family,’’ which is admisgipiy: 
in matters of pedigree, or to establish o 
facts of birth, marriage or death, is confingy 
to declarations of deceased members of he 
family, and family history and traditions 
handed down by declarations of decease” 
members, in either case made ante 
motam, and originating with persons pre 
sumed to have competent knowledge of the 
facts stated ; and evidence of the opinion @ 
belief of the living members of a family a3 
the death of another member is not within 
the rule and is inadmissible, and that a per 
son’s death cannot be established by general 
reputation among his living friends and a 
quaintances. Two of the members of the 
court dissent from its conclusion. 





Rar~troap Company—StTREET RaiLwat— 
N£GLIGENCE — Crossinec.—In the current 
number of the American Law Register we 
find some interesting comments upon the t 
cent case of Consolidated Traction Co. % 
Scott, 34 Atl. Rep. 1094, wherein the Court 
of Errors and Appeals of New Jersey ver 


justly decided that when a street car pm 
pelled by electricity, is stopping ata crossiig” 
to receive and discharge passengers, it is not 
the duty of one who wishes to cross i 
street to look for cars approaching on the 
other track, the rule as to steam railroad 
not applying to a street car track in aay 
street, where the rights of the company aii 
of the public are equal; and that therefor 
when a boy, nearly eight years old, walked 
across a street behind a standing car, will 
out looking for cars on the other track, ad 
was struck and killed by a car approaching 
without warning on the other track in the 
opposite direction, his view of it being oF 
structed by the standing car, the question 
of negligence and contributory negligent 
were for the jury. 

This rule coincides with that adoptldll 
Driscoll v. Market St. Cable Ry. Co., % 
Cal. 553, 1893, but is in direct opposition @ 
that laid down in Scott v. Third Ave. B® 
Co., 16 N. Y. Suppl. 350, 1891, reversing #) 
N. Y. Suppl. 334, 1890. It is well settled, 
however, that one who crosses a street OF 
hind a moving car at a place not 4 
crossing is guilty of contributory negig 
if he does not look out for cars on the he wi 
track. Baker vy. Eighth Ave. R. R. Cnt 
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Hun (N. Y.), 39, 1891; Reich v. Union Ry. 
 @o., 78 Hun (N. Y.), 417, 1894; Thompson 
y, Buffalo Ry. Co., 145 N. Y. 196, 1895. 
When the person who attempts to cross 
behind a standing car has just alighted from 
it, one would naturally suppose that the rule 
in regard to steam railroads would be applied, 
i.¢., that an alighting passenger or an in- 
tending passenger going to take a train, has 
aright to presume that the track will be kept 
clean in order to enable him to reach the sta- 
withia tion or the train. B. & O. R. R. Co. v. State, 
4 Pe 60 Md. 449, 1883; Gaynor v. Old Colony & 
enetl B® Newport Ry. Co., 100 Mass. 208, 1868; 
nd #7 kein v. Jewett, 26 N. J. Eq..474, 1875; 
ot Armstrong v. N. Y. Cent. & H. R. R. Co., 
‘@ 64N. Y. 635, 1876, affirming 66 Barb. (N. 
Y.) 437; Brassell v. N. Y. Cent. & H. R. R. 


Y— 
were Con, 84 N. Y. 241, 1881; Terry v. Jewett, 17 
Hun (N. Y.), 395, 1879. 
ster We ae or : 
the a In Illinois and Ohio it has accordingly 
Co. ym (een held that such a passenger is not guilty 


Cout @ of contributory negligence in failing to look 
before crossing the other track. Chicago 
City Ry. Co. v. Robinson, 127 Ill. 1, 1888; 
-rossitg Cincinnati St. Ry. Co. (Ohio), 43 N. E. 

@ Rep. 207, 1896. The New York cases are in- 


it is 

a consistent: Dobert v. Troy City Ry. Co., 36 
— N.Y. Suppl. 105, 1895, following the Iili- 
eilroa my els tule, and Doyle v. Albany Ry. Co., 39 
@ N.Y. Suppl. 440, 1896, adopting the Penn- 
in & ; : . 

ny sylvania doctrine mentioned below; and the 


herelill Supreme Court of Pennsylvania in Busby v. 

willl Phila. Traction Co., 126 Pa. 559, 1889, 
ft with @ “tile acknowledging that the stop, look and 
de soi @ “ten rule did not apply, holds, that such a 
roaching cave must be tested ‘‘upon the universal rule 
ip the which requires due and ordinary care in 
trossing public streets, as in all the other 


a fansactions of life.’’ 

gligente The Supreme Court of Indiana, in a recent 
; @ “se before it, admitted the existence of the 
opted ia general rule in the case of a passenger alight- 


Co., #1 ing from a street car at the usual stopping 
: Place, but held that when he alighted on the 


ition 0 . 

re RB other side of the street, before it stopped, 

ve. Bi te ’ : ; 
tnd while he had plenty of time to cross in 


tafety (the car that struck him being then 
oi i ‘° bundred feet away), it must be presumed 

ym flat he was guilty of contributory negligence. 
Evansville St. R. R. Co. v. Gentry, 44 N. 
E. Rep. 311. 


Cromvar Law—Homicipe—DeEciarations 
™ Decezasep.—The opinion of the Supreme 











Court of South Carolina in State v. Arnold, 
24 §. E. Rep. 926, will probably be interest- 
ing whether the reader does or does not con- 
cur in the reasoning and approve of the result. 
The appeal was from a trial for murder, in 
which it appeared that the accused was jeal- 
ous of deceased and had threatened to kill 
him ; that late one night deceased went to a 
woman’s house and was given permission to 
remain; that, while standing in the open 
door, he was shot by some one standing out- 
side the door; that deceased staggered off a 
few yards outside the house, and on his call 
the woman and her elder child, who were in 
bed, hurried to him ; that, in reply to a ques- 
tion by them, deceased answered, ‘‘I am 
shot ;’’ and to another question, ‘‘Yes, Char- 
lie (accused) has shot me to death.’’ The 
interval between the shot and the answers 
was given by the woman and child at from 5 
to 10 minutes but the circumstances were so 
minutely described by them as to show that 
the time was even less. It was held that the 
answers were a part of the res geste. The 
court says: 


On the 19th day of November, 1895, one George 
Merryweather was shot, from which wound he al- 
most immediately thereafter died. The defendant, 
Charles Arnold, was at the January, 1896, term of the 
Court of General Sessions for Abbeville county, in 
this State, tried before Judge Earle and a jury, for 
having murdered said deceased. He was found 
guilty of murder, but recommended to the mercy of 
the court. Whereupon he was sentenced to imprison- 
ment for life at hard labor in the State penitentiary. 
His appeal to this court is based upon alleged errors 
of the circuit judge in the admission of certain testi- 
mony, in his refusal to strike out said testimony, and 
in his refusal to grant a new trial because such testi- 
mony was not admissible. Let the grounds of appeal 
be reported. Thus it appears that the appeal is 
based upon the question of the competency of certain 
testimony. 

Was such testimony competent? The underiying 
history of this tragedy, as appears from the record, 
seems to be this: Charles Arnold, although a mar- 
ried man, seems for some years to have maintained a 
criminal intimacy with one Lucy Wardlaw, both par- 
ties belonging to the African race, and as the result 
of such relations she bore him two children. The 
deceased George Merryweather, had been paying at- 
tention to said Lucy Wardlaw with aview to mar- 
riage. Indeed, such suit of the deceased had gone so 
far that an engagement of marriage subsisted be- 
tween them. These circumstances seem to have 
stirred Charles Arnold’s nature into a most deadly 
jealousy, if we are to judge the same from the many 
threats of death to both the deceased and Lucy Ward- 
law, in case she tolerated the attentions of Merry- 
weather, or in the event of their marriage. So deeply 
was Arnold stirred by this feeling of jealousy, he was 
unmoved when the poor woman explained to him 
that she was weary of her life of sin, and wished 
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to become a reputable wife. So, on the night 
of the 19th of November, 1895, just after a 
terrific wind storm, and leng after the woman 
Lucy and her children had retired to rest in 
her lowly home, George Merryweather, on his 
knocking at the door is admitted therein. He pro- 
ceeds to load his pistol, having first fired two cham- 
bers thereof. During the time he was so employed 
he kept up a conversation with the woman. Having 
completed the loading and greasing of his pistol, af- 
ter some demurring on the part of the woman, he 
was given permission to spend the night there. With 
the door wide open, having taken a drink of water, 
and after having removed his clothing prepatory to 
seeking rest, and while at the open door, suddenly 
some one in the dark and outside of the house fires a 
shot into bis body at such a close quarter that his 
underclothing is set on fire. The deceased cries “Oh!” 
and staggers off some 30 yards and falls. Upon his 
call the woman and her oldest child rush to his relief. 
They find him putting out the fire on his clothing. 
What was said was this: When she asked him what 
was the matter, he replied, “I am shot.” To her 
question, “You are not shot, are you?’ he replied, 
“Yes, Charlie, has shot me to death.” Calling for 
and obtaining aid, he is removed to her room, and 
laid'on a pallet in front of the fire, and soon dies. 
When the woman and her little daughter testify, they 
fix the time from the firing of the fatal shot and that 
when they reached the deceased at five or ten minutes. 
But they also describe minutely the circumstances 
which intervened the shot and reaching the deceased 
after he was shot, which necessarily impress the 
mind with the conclusion that it was a shorter inter- 
val of time than five or ten minutes, thus demonstrat- 
ing that the witnesses usé the terms “five or ten min- 
utes” without a due appreciation of time fixed 
thereby. Ifthe expressions used by the deceased 
show that he regarded himself as in extremis, as 
viewing himself as bound to die, then this testimony 
is entitled to be admitted as a “‘dying declaration,” 
and if this be so, it was competent. We so regard it. 

But was it entitled to be considered as ves gestae? 
The judge so hel, under the authority of the decision 
in State v. Belcher, 13S. C. 459. We know it is danger- 
ous ground that we now travel, but it must be trav- 
eled, for the question is fairly presented. Judge Mc- 
Gowan, in the case last cited, in referring to this mat- 
ter, says: “‘When the inquiry is as toa certain transac- 
tion, not only what was done, but also what was said, 
by those present during the transaction, is admissible 
for the purpose of showing its character. Thus, as 
an illustration, it was held, in the prosecution of 
Lord George Gordon for high treason, that the cry of 
the mob which accompanied the prisoner was admis- 
sible as a part of the transaction. Rex v. Lord George 
Gordon, 21 How. State Tr.'534. Declarations which 
accompany the act characterize it; but to do so the 
declarations must be by the persons engaged in the 
act, contemporaneous with it, if not precisely concur- 
rent in point of time, and proved as other facts by 
witnesses. To make declarations a part of the res 
geste, they must be contemporaneous with the main 
fact, not, however, precisely concurrent in point of 
time. If they spring out of the transaction, elucidate 
it, and are made at a time so near to it as reasonably 
to preclude the idea of deliberate design, they-are then 
to be regarded as contemporaneous.” (Italics used in 
the last two sentences are ours.) It does seem to us 
that the judge did not err in holding that the circum- 
stancee established by the witnesses as having oc- 
curred when the declaration of the deceased was 





made showed that the deceased could not have fo a 
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a deliberate design to speak falsely, and that ‘sion.’ 
proof of the circumstances of this case clearly bring | the ¢2 
it within the limits fixed in the case of State» Ww. B 
Belcher, supra. It is the judgment of this court that and Y 
the judgment of the circuit be affirmed. E js stat 
4 afford 
MunicipaL Corporation — Taxatioye @ from: 
AcricuLturaL Lanps.—In Briggs v. Tom ™ " “ 
of Russellville, 36 S. W. Rep. 558, decided 7 
by the Court of Appeals of Kentucky, it wag % prope 
held that agricultural and similar land , 
brought within the corporate limits of a town cot 
by the extension of such limits, and receip theref 
ing the benefits coincident with municipal = 
government, are subject to taxation for mi oe 
nicipal purposes, although not strictly urban ing 46 
property, in that the lands are not divided” a 
into blocks and lots. The court said in part; | ed 
Numerous cases of a character similar to these” held t 
cases, and in which the same questions were raised, West € 
have been decided by this court, and in no such cage” part of 
has it been held that the general assembly did not” evergre 
have the constitutional power to fix the territorial trees, 
limits of municipal corporations, either by acts a @ munici 
original incorporation, or by subsequent acts extent @ Dunay: 
ing their boundary lines. We do not understand” town is 
counsel here to deny that the general assembly bad 9 living a 
the constitutional authority to pass the acts of 18” tages w 
and 1880 by which the limits of the town of Russelk ment o 
ville were extended. Nor do we understand counsel @® tional y 
to hold that the municipal power or authority withit” ject the 
the limits of the town as defined by those acts iste to taxat 
stricted, except in respect of the power to tax tht” disereti 
added territory. There were other purposes for” could n 
which the general ussembly had the constitutional , . 
power toextend the jurisdiction of municipal gor The 1 
ernment over territory contiguous to a town or city. | doctrin 
by extending its limits, besides that of taxation. This @ questi. 
might be done in any case in anticipation of the future @ plied. 
growth of the town or city, for the purposes of polit @ the fact 
protection, and the like. Such an exercise of legit # viewed, 
lative power was not violative of the constitutionl @ the inte 
guaranty of private property to the owners, becatl@ @% lant Bri 
the land was still their own, and could not be taken acter an 
or appropriated for any publie use, such as for streets @ the two 
or alleys, without their consent, or without just col @ through 
pensation therefor. Cheaney v> Hooser, 9B. Mon. portion 
330; Swift & Co. v. City of Newport, 7 Bush, 37. B growth, 
will be found on investigation, we think, that in most ing conc 
of the States the courts will not interfere in such case the tow 
to relieve property owners from taxation by the mt Vantage; 
nicipal authorities, because, municipal government by reaso 
being an important part of the governmental machi® 9 municip 
ery ofthe State, itis the peculiar province of the and pro 
legislative department—the law-making power—to taining j 
define or provide a method of defining the limits of sonable ; 
municipal corporation, and to clothe them with the to bear « 
powers of local government, and that the propriety af” » tng tor ; 
legislative action in this regard may not be question @ manifest 
In‘this State, however, as well as in several OWe, Seking | 
States, it has long been the established doctrinet 1 burden | 
the courts will relieve against the burden of MUD® 9M) ties of ty 
ipal taxation, following the extension of the DOU age Subject t 
ary lines of a town or city, in cases where “the | WR tances a 
mate object of improving the town” has been “DMP _ Were to | 
bly perverted tothe unauthorized purpose OB)” «Owner ji) 
lessening the burden of taxation of the inhabitam --8vernm 
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who will not be otherwise benefited by the exten- 
sion.” Swift & Co. v. City of Newport, supra. In 
the case of Trustees of Elkton v. Gill, 94 Ky. 188, 21S. 
W. Rep. 579, following Cheaney v. Hooser, supra, 
and Maltus v. Shields, 2 Mete. (Ky.) 553, the doctrine 
jsstated in the following language: ‘The protection 
afforded to, and advantage received by, the citizen 
from a municipal government are, in the meaning of 


the constitution, just compensation for taxation im- 

Town posed in order to maintain it. And local taxation 
ecided suthorized by law cannot be deemed taking private 
it was property without just compensation, unless it is pal- 
pale that persons or their property are subjected to 
lands such burthen for the benefit of others for purposes in 
&toWl @ which they have no interest, and to which they are, 
receiv. therefore, not bound to contribute.” in that case a 
2s ] of six acres of land, embracing the residence 
nicipal ' andlawn of the owner, which was within the limits 
or mu of the town, the land being a part of a tract contain- 
r urban ing 46 acres, which was used for agricultural pur- 


lividel poses, the part including the residence being adjacent 
ivided totwo streets of the town, was held to be subject to 


n part: taxation by the town. In Maltus v. Shields it was 
to these held that alot of about nine acres in the town of 
e raised, West Covington, upon which the owner resided, and 
uch case part of which was in cultivation, and part containing 
did not evergreens and shrubs and a large number of fruit 
srritorial trees, was constitutionally subject to taxation for 
r acts of municipal purposes. In the case of Sharp’s Ex’r v. 
3 extend Dunavan, 17 B. Mon. 223, it was held that, where a 
derstand town is extended by improvement, so as to give those 
bly had HR living adjacent to the town boundary all the advan- 
s of 18) tages which the citizens enjoy from the local govern- 
Russell ment of the town, the legislature had the constitu- 
1 counsel @ tional power to extend the limits of the town and sub- 
ty within” ject the owners of the property within the extension 
cts is Te to taxation for town purposes, and that the legislative 
> tax the discretion in the location of the lines of the extension 
oses for could not be questioned or controlled by the courts. 
titutional | ‘ . . . . . ‘ . zy 
ipal gov @ ©The foregoing references are suflicient to show the 
» or city. MP doctrine that has prevailed in this State upon this 


on. ‘This @P question, and the manner in which it has been ap- 
he future @ plied. Applying it to these two cases, we find that 
of police the facts exhibited by the records before us, fairly 


of legi# @ viewed,do not make out a case that would authorize 
titutional the interference of the court in behalf of either appel- 
, because BE lant Briggs or appellee Beall. Considering the char- 


be taken | acter and location of their property, its proximity to 
_ the two railroads, their depots and shops, rnnning 
just com: @ through and located in the town, and to the business 
B. Mom Portion of the town, the actual and prospective 
h, 37. It ftowth of the town, and the propriety, under exist- 
ut in most | ing conditions, of extending the police jurisdiction of 
the town over the locality, and the benefits and ad- 


y the mu- Yantages necessarily afforded to and enjoyed by them, 
vernment byreason of the very existence and presence of the 
| machi municipal government, in common with other citizens 
ce of the aid property owners on whom the burden of main- 
power—0 HP taining it had been cast, it was, in our opinion, rea- 
‘limits of 


fonable and just to require them and their property 
toheara due proportion of the burden. By forbear- 
ing for so many years to assess their property, it is 
Manifest that the municipal authorities were not 
Meking to foster private interests, or to lighten the 
burden of other taxpayers, by extending the bounda- 
Ties of the town; and when at last they did attempt to 
| Subject this property to taxation it was under circum- 
itanees and conditions that showed that these parties 
| Wereto be equal sharers with every other property 
Owner inthe town of the benefits of the municipal 
| SVernment. 












EXECUTION LEVY ON PERSONALTY 
AS SATISFACTION—STAY OF COL- 
LATERAL AND OTHER ACTION, 


Execution Levy as Satisfaction.—It is a 
familiar rule that the levy of an execution 
upon personal property of the execution 
debtor of (apparently) sufficient value to pay 
the judgment operates, while the levy is un- 
disposed of, as a satisfaction of the judgment. 
Such levy, however, is not an absolute satis- 
faction or discharge, but a satisfaction sub 
modo, only, or a prima facie satistaction.' 
And such levy is presumptive satisfaction to 
the value of the property so seized.? A lead- 
ing case upon such levy as a satisfaction sub 
modo, is Green v. Burke, 23 Wend. (N. Y.) 
490. This presumptive satisfaction may be 
rebutted. If possession of the property is, 
by agreement with the debtor,’ or by his 
wrongful act,‘ regained by him, or is taken 
on a delivery bond,’ or if the levy is rendered 
ineffectual by a perfected appeal’ and the 
like, the prima facie satisfaction is rebutted ; 
and if on sale the property proves insuffi- 
cient, the satisfaction will be to that extent 
rebutted ;7 and there may be prior liens which 
take the property for their extinguishment.® 
A few cases apparently hold that a levy of 
execution on personal property of the debtor 
is per se a satisfaction,? but the expression 

1 Freeman on Judgments, § 475: on Executions, § 
269; French v. Snyder, 30 Ill. 339; Chandler v. Hig- 
gins, 109 Ill. 602; Bennett v. McGrade, 15 Minn. 132; 
Newsome v. McLendon, 6 Ga. 392; Hanness v. Bonnell, 
23 N. J. L. 159. 

2 Alexander vy. Polk, 39 Miss. 737. 

3 Chandler v. Higgins, swpra; Barber v. Reynolds, 
44 Cal. 519; Peck y. Tiffany, 2 N. Y. 451; Willis v. 
Jelineck, 27 Minn. 18; Churchill v. Warren, 2 N. H. 
298; Williams v. Gartell, 4 Green (Iowa), 287; Smith 
v. Hughes, 24 Ill. 270; U. S. v. Dashiel, 3 Wall. 688; 
Thomas’ Ex’rs v. Cleveland, 83 Mo. 126. 

4 Wade v. Waitt, 41 Miss. 248; Montgomery v. Wayne, 
14 Ill. 378; Cornelius v. Burford, 28 Tex, 202. 


5 Trenary v. Cheever, 48 Ill. 28; Cole v. Robertson, 
6 Tex. 356; Rhea v. Preston, 75 Va. 757. 


6 Bennett v. McGrade, supra; Alexander v. Polk, 


39 Miss. 737. (In this case it is said property taken out 
of officer’s possession by due course of law and 
placed in hands of receiver in chancery, whether at 
instance of defendant or not, will rebut presumption 
of satisfaction). People v. Hopson, 1 Denio, 574. 

7 Johnson v. Tuttle, 9 N. J. Eq. 365; Waldo v. Gray, 
14 Ill. 184; Cravans v. Wilson, 35 Tex. 52; Dugan vy. 
Fowler, 14 Ark. 132. 

8 Newsome v. MeLendon, 6 Ga. 392; Hanness v. 
Bonnell, supra; Moody v. Harper, 28 Miss. 615; Cau- 
dle v. Dare, 7 Ark. 46; Dilling v. Foster, 21 8. C. 334. 

9 Martin v. Charter, 27 Ill. 294; Hunt v. Breeding, 
12 S. & R. (Pa.) 37; Blair v. Caldwell, 8 Mo. 358. But 
in this case, the sheriff returned the property to the 
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is generally to be taken with some qualifica- 
tion. Thus in the Illinois case cited (Martin 
v. Charter), where such alevy isspoken of as 
of itself a satisfaction, itis said that the rule 
of law has been changed by the legislature ; 
but other Illinois cases plainly treat the satis- 
faction as sub modo only. 

Rule Operates as Between the Immediate 
Parties to the Judgment or Evxecution.— 
There is much clear authority that the levy 
operates only as between the immediate par- 
ties to the judgment; and in many cases 
where it is said that the satisfaction will be a 
satisfaction also as toa surety or third party, 
it will be found either that the judgment was 
also against the surety or that some other 
reason intervenes, as that the surety or a 
guarantor was released by reason of the exe- 
cution lien’s having been given up without 
consent of such other party and to his in- 
jury. In Campbell v. Spence, it is said that 
the levy of execution is ‘tas between the par- 
ties thereto’ satisfaction, and the property 
being left with the defendant was held a satis- 
faction as to a junior incumbrancer ;'° but it 
appears that the execution in favor of the 
latter was levied on the property, and it 
necessarily became prior to the former lien, 
which was in effect abandoned. And so, in 
other cases, it would be more accurate to say 
that sureties or guarantors are released from 
their obligations by reason of the judgment 
creditor’s having given up a lien or collateral 
security without their consent," or that the 
real equities of the parties will be consid- 
ered.” The reason that a new action or ex- 
ecution should not be had against the defend- 
ant, pending an undisposed of levy on per- 
sonalty, lies largely in the maxim nemo debet 
bis vexari, and in the fact that such levy; un- 
like a levy on land, takes the property from 
the possession of the owner and vests a 
special property in the officer; but the basis 
of the reason would not extend to third per- 
defendant, and took a bond with security to pay the 
debt at the end of three months. And see State v. 
Six, 80 Mo. 61; Harmon v. State, 82 Ind. 197. (The 
property was wasted by the sheriff; the judgment 
was held satisfied, and the only right of action was 
against the officer or on his bond.) Campbell v. Spence, 
4 Ala. 548; Doe v. Ingersoll, 11 Smed. & M. (Miss.) 
249. In this case, there was not only a levy but a sale 
producing sufficient to satisfy the execution. 

10 4 Ala. 543. 

11 Howerton vy. Sprague, 64 N. C. 451; Priest v. 


Watson, 75 Mo. 310; Mulford v. Estudillo, 23 Cal. 94. 
12 Johnson vy. Tuttle, 9 N. J. Eq. 365. 





—————= 


sons not parties to the judgment. Personal 4 


property is thus brought in custodia legis - 
but neither possession nor ownership jy 
brought into the execution creditor ; a lien jg 
created, but it is not payment. A guar 
antor’s liability is often a distinct obligation 
from the principal’s debt, having its ow 
separate consideration. The creditor, with 
an execution lien, is still pursuing his remedy, 
It is the privilege, and ought to be the duty, 
of the guarantor, who has guaranteed the 
prompt payment of a debt at maturity, topay 
the debt and become subrogated to the credit 
or’s securities, including an execution lien, 
‘‘A judgment recovered in any form of a 
tion is still but a security for the original 
cause of action until it be made productive 
in satisfaction to the party; and, therefore, 
till then it cannot operate to change any 
other collateral concurrent remedy.’’® Thus, 
where the guaranty was that the notes should 
be paid, it was considered that nothing short 
of actual payment, or some act or neglectol 
the creditor to the prejudice of the guarantor, 
will discharge the liahility; it is the judg. 
ment debtor that is not to be unreasonably 
harassed by successive levies; a levy is not 
payment.'* 

Extension of the Rule—Suspension of At 
tion Against Third Parties.—But the tech 
nical satisfaction of an execution by levy om 
personal property is by many courts held t 
suspend the right of action on collaterals or 
against third parties, as sureties and guar 
antors, as well as the right to an alias execte 
tion or an action on the judgment.” Thus, 
in Illinois, it is held that, if the judgment 
creditor sues out afresh execution, it will be 
set aside on motion; if he brings an action 
on the judgment, or on any collateral 8 
curity for its payment, the levy may be sé 
up as, a defense to the further maintenance 
of the suit;!° and the levy of an execution 
upon real estate does not, ‘‘like the levy of 
an execution on personal property, opersié, 
while the levy is undisposed of, as such # 
satisfaction of the judgment as will bar a2” 


13 Drake vy. Mitchell, 3 East, 251. 
14 Terrell v. Smith, 8 Conn. 462; Sheldon v. Kibbe, 
3 Conn. 214. ‘ 
15 Finley v. King, 38 Tenn. (1 Head) 123; Clark 
Bell, 27 Tenn. (8 Humph.) 26; Howerton v. Spragit 
64 N. C. 451; Bank v. Fordyce, 9 Pa. St. 275. 
16 Ambrose v. Weed, 11 Ill. 488. 
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- attempt to enforce its collection in any other 
manner.’’!’ 

A Levy or Technical Satisfaction is not 
Payment.—Not now speaking of the perform- 
ance of obligations other than for the pay- 
ment of money, payment, it may be said, is 
adischarge in money, or in anything which 
the creditor accepts for the discharge or as 
payment of a debt.!* The levy of an execu- 

_ tion on goods and chattels is held not to con- 
stitute a payment of the judgment.” 

Stay of Proceedings, but not a Bar.— 
Courts of general jurisdiction probably have 
inherent power to stay proceedings, where 
the purpose of the suitis simply to vex or an- 
noy the defendant without enforcing a just 
demand, or where simultaneous actions are 
brought for the same cause ;”” and the court 
night justly exercise this power where the 
actions are not between identical parties, but 
are for the benefit of one and under his con- 
trol. But there should be only a stay or 
temporary abatement of the suit and nota 
bar. Suits may rightfully be begun and 
pending against both principal and guarantor 
at the same time, unless against the provis- 
ious of the contract or statute. If, after 

' suits are so pending, a judgment is taken 
against the principal and levy of execution 
thereupon is made on: personal property, 
aplea or proper motion might be inter- 
posed in the suit against the guarantor to 
procure a stay until the levy is disposed of, 
or the latter action could properly be allowed 
to proceed to judgment, and then execution 
be stayed until the levy is disposed of. 
Plainly it would be wrong to bar the suit 
against the guarantor. According to the 
practice of the particular State some motion 
or plea in abatement could be framed to meet 
the case, the judgment or order upon which 
Would be ‘‘that the plaintiff remain without 
day until,’’ etc. ‘‘Pleas which neither barred 
the action nor abated the writ were well 
known to the common law. * * * All these 
** * did not abate or destroy the writ, but 
merely suspended the action until the tempo- 
tary disability was removed.’’! Where the 

" Herrick vy. Swartout, 72 Ill. 340. 

#18 Am. & Eng. Enc. Law, 149, 158. 

* Dugan vy. Fowler, 14 Ark. 131; Williams v. Gar- 
tell, 4 Green (Lowa), 287; Sasscer v. Walker’s Exr’s, 5 
Gill & J. (Md.) 102; Ferrell v. Smith, 8 Conn. 426. 

* Cushman y. Leland, 98 N. Y. 652; Oroville, ete. 


RCo y. Supervisors, ete., 37 Cal. 354. 
* Crawford y. Slade, 9 Ala. 887. 





defendant plead in bar that he was prior to 
suit sued in garnishment for the same debt, 
the defense was held not good. ‘‘EKither the 
garnishee might be compelled to pay the debt 
twice, or the creditor might be injuriously 
affected. All these consequences are avoided 
by considering it (the offered defense) as 
cause for suspending the action of the cred- 
itor until the attachment against his debtor 
is determined. When, therefore, the fact of 
the attachment pending for the same debt is 
made known to the court, * * * it will either 
suspend all proceedings until the attachment 
suit is determined, or render judgment with 
a stay of execution, which can be removed 
or made perpetual, in whole or in part, as 
the exigency of the case may require.’’” 
Where a defendant plead, in form in abate- 
ment, but in bar of the action, the pendency 
of an attachment suit against the plaintiff 
and garnishment therein against the defend- 
ant, the plea was held not good, and that the 
proper course would have been for the court 
on motion to have ordered a suspension of 
proceedings until the attachment was dis- 
posed of. Even where there was a levy 
on land only, it was said that the court, in 
the exercise of a sound discretion to prevent 
the use of legal rights in an unreasonable 
manner, could have stayed proceedings in 
another suit, until the sale and the return of 
the execution. Although in some cases it 
is assumed that the levy of execution upon 
the debtor’s property sufficient to satisfy it 
is such a satisfaction as will not only bar an- 
other suit on the judgment, but any attempt 
to enforce collection of the debt in any other 
manner, while the levy still subsists undis- 
posed of,” yet that more than a suspension 
of action is meant or should be allowed is not 
supported by reason or the weight of author- 
ity. Where a creditor has obtained two judg- 
ments, one against the debtor and the other 
against the guarantor, he is, of course, en- 
titled to but one satisfaction. The defend- 
ants are in a measure joint judgment debtors, 
and a satisfaction by one is a satisfaction as 
to the other. Yet no one would probably 

2 Crawford v. Slade, supra. 

23 McFadden v. O’Donnell, 18 Cal. 160; McKeon v. 
McDermott, 22 Cal. 667. 


24 Gregory v. Stark, 3 Scam. (Ill.) 611. 
2% Gold v. Johnson, 59 Ill. 68; Gregory v. Stark, su- 


pra. 


2% Russell vy. Hugunin, 1 Scam. (Ill.) 562; Morris v 
Thomas, 17 Ill. 114. 
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argue that, after execution levy on personal 
property ample to satisfy one judgment and 
pending a sale, the other debtor could by 
motion or the writ of audita querela have 
satisfaction entered of the judgment against 
him. The right of action on a guaranty for 
the prompt payment of ‘a note atits maturity 
accrues, of course, on such maturity of the 
note, and the statute of limitations would be- 
gin torun. If the statute is running against 
the cause of action, and suit cannot be 
brought on account of a levy on personal 
property, or, if pending, must on motion or 
plea be dismissed or barred because of such 
undisposed of levy, the claimant may be 
barred of his rights. The plaintiff might be 
unreasonably delayed, by collusion or other- 
wise, until his claim is barred by the statute.” 
Peoria, Ills. Newton WYETH. 


27 McFadden v. O’Donnell, 18 Cal. 160. 








MUNICIPAL CORPORATION — PUBLIC IM- 
PROVEMENT— ESTOPPEL OF PROPERTY 
OWNER. 


ROBERT CLUGGISH V. CYNTHIA A. KUHNS. 
Appellate Court of Indiana, May 6, 1896. 


1. Where a statute authorizing the improvement of 
streets at the expense of abutting property owners 
was repealed by implications, but before it was de- 
clared by a court to have been repealed proceedings 
were commenced for the improvement of a public 
street, and the work completed; the contractor being 
advised by an attorney and acting under the belief 
that the proceedings for the improvement were all 
proper: Held, that a property owner, who stood by, 
with knowledge of the improvement, and permitted 
the work to be done without objection, was estopped 
to attack the validity of the proceedings and the right 
of the contractor, given by and under the act which 
was repealed, to enforce a lien for the work against 
his abutting property. 

2. Rev. St. 1894, Sees. 348, 670, prohibiting a reversal 
for overruling a demurrer to a pleading where it ap- 
pears that the merits of the case have been fully de- 
termined, does not, where a case has been reversed 
for error in overruling a demurrer to the complaint, 
render such reversal res judicata on a plea of estop- 
pel interposed on the former appeal after the de- 
murrer was overruled, the evidence in support of the 
plea not having been in the record on the former ap- 
peal. 

Latz, J.: This is the second appearance of 
this cause in this court. On the former appeal 
the position of the parties was in the inverse 
order. In the former decision this court held the 
complaint insufficient and reversed the cause, 
with directions to sustain the demurrer to the 
complaint. The defendant’s demurrer for want 
of facts was sustained to the complaint, and 
plaintiffs failing to plead further final judgment 





was rendered against them. The appeal isp 
ecuted from this judgment, and the ruling on 
demurrer is the error assigned. 

The complaint avers, that on the 14th day of 
April, 1889, the defendant was the owner ofg_ 
certain tract of land situated within the corporate 
limits of the town of Mooreland, Indiana, whieh — 
land fronted upon Broad street in said town; 
that on said day a petition was filed with the 
board of trustees of said town, signed by ama. | 
jority of all the resident owners of lots and par. | 
cels of land fronting on said street, praying for 
the improvement of said street, by grading and ~ 
graveling the same; that the board granted the 
prayer of the petition, and passed an ordinaneg — 
directing the improvement to be made in ae 
cordance with plans and specifications adopted, — 
and the clerk of said town gave due notice of the | 
time of letting contract for the construction of 
the improvement, and the plaintiffs were awarded 
the contract therefor, and gave a bond to secure 
the fulfilment of the same; that in pursuance of 
such contract the plaintiffs entered upon and 
made the improvement in accordance with the — 
plans and specifications of said board, and that 
the work was approved and accepted; that the 
amount of the cost of such improvement duly 
apportioned to the defendant’s track of land was | 
$61.56, which was its just proportion; that more 
than 10 days have expired since the assessments” 
were made, and that the plaintiffs demanded 
payment therefor, which was refused, and that 
the same is due and wholly unpaid. Copies of 
the proceedings had before the board were made 7 
exhibits, and the amended complaint avers that — 
they entered into said contract and did said work 
without any knowledge in fact as to the law un-~ 
der which it was being done, and in good faith 
believing that said law named in the complaint” 
was in full force and effect; and the defendant — 
stood by and was present at the doing of said © 
work, and made no objections to the same, and | 
that by reason of said street improvement her” 
said property was and is benefited to the full 
amount of said assessment. Plaintiffs further 
aver that the defendant, long prior to the im- 
provement herein set out, removed her fence 
along said street, and set it back therefrom a dis- 
tance of six feet, thereby making the street wider | 
the whole length of her said property, and al 
lowed and permitted the public generally, and 
especially the citizens of Mooreland, Ind., to use 
said strip aforesaid for street and sidewalk put 
poses, for travel by horses drawing wagons 
buggies, and for pedestrians, long before the im-~ 
provement by these plaintiffs; that, when te 
plaintiffs commenced work on said street, said de 
fendant demanded of them pay for said strip of 
ground aforesaid, so thrown out and dedicated” 
as aforesaid; thereupon said plaintiffs informed 4 
the defendant that she would have to look to tt 
board of trustees of said town for pay therefor” 
that said defendant afterwards went before sit) 
board of trustees, and saw and talked with them) 
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goncerning said strip of ground and improvement 
' ofsaid street, and afterwards saw and talked with 
these plaintiffs, and expressed herself to them as 
satisfied with the arrangement so made between 
~ per and the said board, and shestood by, from day 
to day, and saw the plaintiffs doing the work, en- 





which couraged them to proceed therewith, and said to 
town; them that it would benefit her, and she promised 
h the ™ andagreed to pay them therefor when completed. 
a mas Plaintiffs say that they have fully done and per- 
i par- ' formed all the conditions of said agreement on 
ig for WP their part, and in good faith believing that said 
and @ defendant would comply with her part of said 
ed the contract, but in that she has failed. Plaintiffs 
nanee further aver that they took the advice of an at- 
1 ate torney-at-law on the question of the liability of 
opted, the parties to pay for said work when done and 
of the @ approved, and they were informed and believed 
ion of that all the proceedings were regular, and under 
vrarded andin accordance with the law then in force upon 
secure the statute books of the State of Indiana for the 
nce of doing of said work, and they entered into the con- 
n and tract in good faith, believing that they could re- 
h the cover for the improvements so let to them, and 
1 that @ they did said work without any knowledge on 
at the @ -theirpart of any irregularity whatever in the pro- 
t duly ceedings. Wherefore plaintiffs demand judg- 
1d. was ment for $100 and for foreclosure of the lien, and 
; more for all relief right and proper.”’ Itis apparent 
ments from the averments of the complaint that the 
anded proceedings to improve the street were had under 
1 that the statute enacted and in foree April 27, 1869. 


ies of Burns’ Rev. St. 1894, Secs. 4401-4403 (Rev. St. 
made 188], Secs. 3364-3366.) On the former appeal this 
's that court decided that the act of 1869 was impliedly 
| work @™ tepealed by the act of March 8, 1889, Sees. 4288- 
wun- @ #298, inclusive. (Burns’ Rev. St. 1894.) The 


faith complaint was held insufticient because there was 
plaint @ 20 lawin force that authorized the proceedings 
sndant inthe manner pursued by the town board. But 
»f said the amended complaint introduces a new element 
e,and @ principle into the case, that of equitable estop- 
it her pel. The doctrine of estoppel is one of the most 
e full important factors in an enlightened jurisprudence. 
urther There is no principle of the law which rests upon 
e im- higher grounds, or is founded in more solid con- 
fence siderations of equity and public utility. That 
a dis- Which one induces his neighbor to believe to be 
wider @ ‘ue, either by his act or by his passive ac- 
dal quiescence, shall be taken as true, when it has 
7, and misled his neighbor to his injury. This principle 
to use Secures honesty and fair. dealing, relieves from 
; pure We hardship and oppression, prevents wrong and 
s and @ ijustice when all other rules fail, and tends to 
1e im- Promote the peace and repose of society. It is 


' Pre-eminently the shield of the innocent. It is 
®@ ‘teexalted rule of equity. In Daniels v. Tearney, 
rip of W2U. 8. 415, the court, by Justice Swayne, said: 
“The principle of estoppel has its foundation in a 
| Wise and salutary policy. It isa means of re- 
| Pose. It promotes fair dealing. It cannot be 

Made an instrument of wrong or oppression, and 
it often gives triumph to right and justice where 
» Mothing else known to our jurisprudence can, by 












its operation, secure those ends. Like the stat- 
ute of limitations, it is a conservator, and, with- 
out it, society would not well go on.”’ According 
to the averments, the appellants were acting in 
the utmost good faith; they believed that the 
statutes under which the town board assumed to 
act were in force, and were valid laws. They had 
taken legal advice, and were so informed. The 
appellee knew that the improvement was being 
made. She knew that the appellants were ex- 
pending their labor upon the improvement. She 
knew her property was being benefited. She did 
not protest, object or forbid it. On the contrary 
she stood by, acquiesced in, and consented that 
the improvement be made. She has received a 
benefit. Her property has been enhanced in 
value. Shall she or her property receive the ben- 
efit of appellants’ labor, honestly done, and 
money honestly expended, without making com- 
pensation? Ifso, then she acquires something 
for nothing, and injustice and wrong will be done. 
It would be a lame system of jurisprudence that 
would sanction such a result. It is here that the 
principle of estoppel comes to the rescue, and 
prevents injustice. It has been time and time 
again decided that a property holder who quietly 
permits money to be expended or labor to be 
done by another, which benefits his lands, under 
a contract with a municipality or other consti- 
tuted authorities is estopped to deny that the mu- 
nicipality or authorities had the power to make 
the contract. 2 Herm. Estop., Sec. 1221; Taber 
v. Furguson, 109 Ind. 227; City of Logansport v. 
Uhl, 99 Ind. 531; Ross v. Stackhouse, 114 Ind. 
200; Prezinger v. Harness, 114 Ind. 496. It is 
true that there is a class of cases which hold that 
where the proceedings are so defective as to be 
absolutely void, as for want of notice, or for want 
of jurisdiction of the parties or subject matter 
the assessments are void and incapable of enforce- 
ment. Kiphart v. Railway Co., 7 Ind. App. 122. 
But into those decisions the question of estoppel 
did not enter. It was said that there was no law 
at all that authorizes the proceedings, and that 
consequently such proceedings could have no vi- 
tality; that the appellants were bound to know 
the law, and to know there was no such law in 
force; and that the labor bestowed under such 
circumstances was voluntarily done, and no re- 
covery can be had therefor. It must be conceded 
that there was no law authorizing the proceed- 

ings, but there was a statute upon the books that 
purported to authorize the proceedings. There 
was the semblance of a law, at the least. Nor 
does the fact that the lawyer whom the appel- 

lant consulted was mistaken prevent the opera- 

tion of the principle of estoppel. Repeals by 

implication are not favored. Those who are 

learned in the law are likeiy to be misled as to 

the repeal of one statute upon another, particu- 

larly where the latter is silent as to the former. 

So long as all concerned are acting in good faith, 

the principle of estoppel applies. Operating un- 

der this semblance of a statute, the appellants, in 
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good faith, bestowed labor and expended money 
that benefited appellee’s property. The principle 
of estoppel is so far reaching that it will often 
come to the reiief of the honest and innocent in 
the absence of a valid law. An unconstitutional 


law is a nullity. It has no validity whatever. 
Every person may disregard it and treat it with 
contempt. Of itself, it can neither confer nor 
take away rights. Yet such a statute has the 
semblance of a valid law until declared unconsti- 
tutional by the courts, and until that is done par- 
ties may in good faith act under or in pursuance 
of it. One person may thus secure a benefit, and 
another suffer an injury. Itis well settled that 
one who receives a pecuniary benefit under an 
unconstitutional law may, under certain circum- 
stances, be estopped from denying its constitu- 
tionality. This rule applies to the remedies given 
by the act, as well as to the rights acquired under 
it. The case of Vickery v. Board, 134 Ind. 554, 
is directly in point. It there appeared that an 
election had been held under the act of the 
legislature authorizing the purchase of toll 
roads; that a majority of the people of 
the locality had voted for the purchase; 
the purchase was actually consummated, and the 
bonds of the county issued in payment therefor. 
At this point a resident tax payer asked a court 
of equity to enjoin a tax levy for the payment of 
the bonds, on the ground that the act authorizing 
the election and purchase was unconstitutional. 
The court held that, as the tax payer had knowl- 
edge and passively received the benefits of the 
statute he had estopped himself from questioning 
its constitutionality. The board of county com- 
missioners was permitted to enforce collections in 
the manner adopted by the act. The estoppel 
went to the remedy as well as to the rights of the 
tax payer. See section 6957 Burns Rev. Stat. 1894. 
The case of Ferguson v. Landram, 5 Bush, 230, 
is also directly in point. That was a pro- 
ceeding to prevent the levying and collec- 
tion of a tax authorized by a law which 
had already been declared unconstitutional. 
The court held that, as the plaintiff's had 
knowingly or passively received the benefits of 
the statute, they were estopped to question its 
constitutionality. In disposing of the case the 
court used this language: ‘Upon what princi- 


ple of exalted equity shall a man be permitted to* 


receive a valuable consideration, through a stat- 
ute procured by his own consent, or subsequently 
sanctioned by him, or from which he derived an 
interest and consideration, and then keep the 
consideration and repudiate the statute?’’ See, 
also, Andreus v. Board, 41 La. Ann. 697; Daniels 
v. Tearney, supra; Travis v. Word (Wash.), 25 
Pac. Rep. 908; Burroughs, Tax’n, Sec. 38. A 
person may also waive a constitutional or statu- 
tory provision made for his own benefit. Lee v. 
Tillotson, 24 Wend. 337. The act of 1869 was a 
valid law until 1889. It provided for the im- 
provement of streets in incorporated towns by 
the municipal authorities. It gave to the con- 





tractor a lien upon the property benefited, Ay 
the time the proceedings were had by the board 
of trustees, and at the time the work was do 

there was no adjudication by the appellate court 
that the Act of 1889, by implication, repealed the 
Act of 1869. There was a semblance of law under 
which the improvement was made. The rights 
of the appellants were acquired under it, and the 
appellee stood by and acquiesced in the improye. 
ment. Every step in the proceedings of the town 
board was taken in the manner directed by the 
act. Sheis now estopped to say that there was 


no valid law, or that the Act of 1889 repealed the — 


Act of 1869. Nor does this conclusion conflie¢ 
with the case of Association v. Clemments (Ind, 
App.), 40 N. E. Rep. 752. This case is clearly 
distinguishable from that. 
knew that the improvement—a sewer, was bei 

constructed and that it would benefit his property, 
and made no objection. When the city came to 
apportion the costs of construction of the whole 
improvement, it apportioned the same upon the 
abutting property according to the lineal feet, 
while the statute required that the costs should 


“be apportioned among the lands, lots and parts | 


of lots benefited and according to the benefits.” 
There was no semblance of law that authorized 
the assessment to be made in the manner adopted, 


This court then said that the property owner — 


**had the right to assume that the officers would 
follow the law.” 
owner could protect him or his property from aa 
assessment not authorized by the law under which 
the proceedings were had. Under the cireum- 
stances averred in this case, the appellants, a 
against the appellee, are entitled to the same 
rights as if the law of 1869 were still in force 


They are entitled to the lien, and to the remedy — 


given for its enforcement, and it is the duty of 
the courts to enforce the remedy and foreclose 
the lien, the same as if the law were still in exist- 
ence. The parties to this suit, by their action 
and conduct have established their rights and 
their remedies, and they are to be measured by 
the Act of {1869. The complaint states a good 
cause of action for the foreclosure of the lien. It 
is passably good, also, fur a personal judgment, 
under section 4402 Rev. Stat. 1894, and particu- 
larly under the allegation that the defendant 
promised and agreed to pay for the improvement 
when completed. 

This court takes judicial knowledge of its owa 
records, and it may, in the consideration of & 
case before it, either on its own motion or at the 
suggestion of counsel, inspect its records. Denny 
v. State (Ind. Sup.), 42 N. E. Rep. 929. There 


cord shows that prior to the first appeal, in the — 


court below a demurrer was overruled to the 
complaint; that the defendant then filed affirma 
tive answers, questioning the regularity and 


validity of the proceedings by the town board; 


that the plaintiff then replied the same facts il 
estoppel that are now contained in the complaiah 













There the lot owner 


No vigilance of the property — 







with the exception of the alleged promise to pay ~ 
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"for the work when completed. The appellees 


Jearned counsel insist that the question of estop- 
pel arising on these facts was necessarily in- 
yolved in our former decision, that it has been 
adjudicated, and that such decision, whether 
right or wrong has now become the law of this 
ease. The contention is that the same facts in 
estoppel were then summoned to the rescue of 
the complaint and judgment rendered, and that 
notwithstanding, the court held them insufficient 
tosave the judgment. It is true that the statutes 


_ forbid the reversal of a judgment on account of 


the overruling of a demurrer to a pleading, or on 
account of any other defect, when it appears 
from the whole record that the merits of the 
cause have been fairly tried and determined. 
Burn’s Rev. St. 1894 Sec. 348-670. (Rev. St. 1881, 
Sec. 345, 658). But the whole record of the pro- 
ceedings in the trial court was not before us on 
the former appeal. The evidence was not in the 
record. Without the evidence, the court had no 
means of knowing whether or not the matters in 
estoppel were involved in the judgment. The 
plaintiff prevailed in the courtbelow. There may 
have been no evidence given on the question of 
estoppel. It did not appear from the record of 
the former appeal that the merits of the cause 
had been fairly tried and determined, or that the 
judgment rendered was a valid one. If it had so 
appeared, the judgment would not have been re- 
yersed. The foundation of the judgment—the 
complaint—was swept away at appellees, instiga- 
tion. Judgment reversed with instructions to 
overrule the demurrer to the complaint. 


Note.— The Equity of Estoppel.—The above case 
tests upon two questions, viz: the repeal of a statute 
by implication, and the effect of silence upon the part 
ofthe defendant who stood by and with knowledge 
ofthe improvement permitted the work to be done 
without objection. As tothe first there was a semb- 
lance of a law and the court holds that to be sufticient. 
Repeals by implication are not favored. When all 
concerned are acting in good faith, the principle of 
estoppel applies. One who operates under the semb- 
lance of astatute andin good faith expends money 
and labor to enhance or benefit another’s property 
may enforce his rights as if the law under which he 
contracted in good faith were still in force. Wherea 
party by his action and conduct has established his 
right and remedy they are to be measured by the law 
under which they were contracted though repealed 
byimplication. The law of estoppel is the law of 
tight, and is so expansive as to come to the relief of 
the honest and innocent in the absence of a valid law. 
The doctrine of equitable estoppel, as it is called, or 
estoppel by conduct, is perhaps more expressive of 
the true nature of the thing, is of comparative mod- 
ém growth, the old maxim, ‘“‘estoppels are odious,” 
Tesisted for a long while all inroads upon its authority 
and was only underminded by slow degrees. With- 
out narrating the history of the doctrine, we are con- 
tent to review a few of its salient point exhibited by 
decided cases. 

I. What Action Induced by Conduct Will Suffice to 
Estop—The view of the authorities is unanimous in 
the declaration, that in order to estop the declaration 
Tconduct relied upon as estoppel must have pro- 
duced action on the part of the person who seeks t 





take advantage of the estoppel. In Pattison v. Lytle, 
1 Jones (Pa.), 53, it is asserted that the principle runs 
through the whole doctrine of estoppel that a man is 
only prevented from alleging the truth when his as- 
sertion of a falsehood on his silence has been the in- 
ducement to action by the other party, which would 
result in loss if the opponent was permitted to gain- 
say what he had before asserted or induced the other 
to believe by his acts. Yet, there can be no estoppel 
unless the plaintiff was induced to take’some action in 
reliance upon the statement, which he was not legally 
bound to take, which otherwise he would not have 
taken and which will result to his detriment if the 
statement upon which he relied is allowed to be dis- 
proved. ° Meister v. Birney, 24 Mich. 435; Otis v. Sell, 
8 Barb. 102. In the case of Meister v. Birney, supra, 
it was held that where the party had made expendi- 
tures in litigation the consideration was sufficient to 
support an estoppel. 

Il. The Effect of Silence.—Silence will often have 
the same effect as an action where it is the duty of the 
person to speak. In Chapman v. Chapman, 9 P. F. 
Smith, 214 (1868), it was said that “‘silence will post- 
pone a title when one should speak out, when know- 
ing his own right one suffers his silence to lull to rest 
instead of warning of danger, when to use the lan- 
guage of the books, silence becomes a fraud. Sucha 
silence, though negative in form, is operative in ef- 
fect, and becomes suggestive in the seeming security 
it leads to.”’ 

Ill. Estoppel by Conduct.—Whether in order to 
sustain an estoppel by conduct, there must be an in- 
tention to deceive, or whether such action as might 
be supposed to mislead an ordinarily careful man will 
be sufficient even without any deceitful intent or its 
equivalent, gross negligence, on the part of the per- 
son sought to be estopped is a question about which 
authorities differ. No other question arising out 
of the doctrine of estoppel by conduct has created 
greater differences among the authorities than the 
‘intention to deceive.”” Ina leading case Pickard v. 
Sears, 6 Ad. & Ell. 496, Lord Denman said: ‘‘That the 
rule of law is clear that where one by his words or 
conduct wilfully causes another to believe the exist- 
ence of a certain state of things and induces him to 
act on that belief, so as to alter his own previous posi- 
tion, the former is concluded from averring against 
the latter a different state of things as existing at the 
same time,” or as said by the Indiana court: That 
which one induces his neighbor to believe to be true, 
either by his act or his passive acquiescence shall be 
taken as true, when it bas misled his neighbor to his 
injury. The word ‘‘willfully” has been the source of 
much annoyance to some courts professing to follow 
the rule laid down by Lord Denman, some giving to 
the word the force of ‘‘voluntary,” others holding it 
almost equivalent to ‘“‘with malice aforethought.” 
Dividing the cases into three clases we have (a) 
Those which hold that any course of action or decla- 
ration calculated to lead, and which does lead to ac- 
tion on the part of the person relying thereon, is 
suflicient to estop without reference to intention. (0) 
Those which hold that the course of action must have 
been pursued, or the declaration made, with intention 
to influence the person acting thereon, although there 
need not be any intent to deceive. (c) Those which 
hold that there must be either an intent to deceive, 
or gross negligence from which fraud may be inferred. 
There are doubtless cases difficult to divide upon the 
above classification, because of their closeness to the 
division line, yet such a division can be clearly recog- 
nized as running through the authorities. Among the 
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(a@) clase we have the case of Gregg v. Wells, 10 Ad. & 
Ell. 90, in which it is declared that “a party who neg- 
ligently or culpably stands by and allows another to 
contract on the faith and understanding of a fact, 
which he can contradict, cannot afterwards dis- 
pute that fact in the action against the per- 
son, whom he has himself assisted in deceiving.” 
Again “if any perscn by acourse of conduct or by 
actual expressions, so conducts himself that another 
may reasonably infer the existence of an agreement 
or license, whether the party intends that he should 
do so or not, it has the effect that the party using that 
language or who has so conducted himself cannot af- 
terwards gainsay the reasonable inference to be 
drawn from bis words or conduct.” ‘The rule is 
that if a man so conducts himself, whether intention- 
ally or not, that a reasonable person would infer that 
a certain state of affairs exists and acts on that 
inference he shall be afterwards estopped from deny- 
ing it.”” Cornish v. Abingdon,4 H. & N. 549. The 
New York Supreme holds that “‘it is not necessary to 
an equitable estoppel that the party should design 
to mislead. If his acts were calculated to mislead and 
actually has misled another acting in good faith and 
exercising reasonable care and diligence, under all the 
circumstances, that is enough.” M. & T. Bank v. Haz- 
ard, 30 N. Y. 226. Ofthe (0) class we bave Welland 
Canal Co. y Hathaway, 8 Wend. 480, wherein it is 
said: ‘‘As a general rule a person will be concluded 
from denying his own acts or admissions, which were 
expressly designed to influence the conduct of an- 
other and did influence it, and when such denial will 
operate to the injury of the latter.” “The act must 
have been expressly designed to influence the conduct 
of another and must have in fact influenced it.” Olis 
v. Sell, 8 Barb. 102. The necessity of intention was also 
held in the case of Wilcox v. Howell, 44 N. Y. 3y8; 
and in Brown v. Bowen, 30 N. Y. 541, that the party 
had reason to believe his declaration or action would 
influence the other was regarded as equivalent to act- 
ual intention so to influence. 

This point was very ably considered in the case of 
Kuhl v. Jersey City (N. J. Court), 8 C. E. Green, 84, 
where in dismissing a bill to restrain a sale of prop- 
erty for taxes the court said: ‘‘There is a seeming 
conflict among the numerous decisions on the doctrine 
of estoppel in pais, sometimes called equitable estop- 
pel, whether any one will be estopped by a represen- 
tation made which turns out not to be true, where 
there was nointention to influence the conduct of any 
one by itand where it was not apparent that the 
representation would have that effect. I take the 
doctrine established by the decided weight of author- 
ity, that there must be such intention or that it must 
be so apparent that the representation will have that 
effect that the intention must be presumed. See 
Dezell v. Odell, 3 Hill, 215; Plummer v. Lord, 9 Allen, 
455, and Turner v. Coffin, 12 Allen, 401. Ofthe (c) 
class we note that the case of Andrews v. Lyons, 11 
Allen 349 as a good example, a note given in violation 
of law was offered for sale to plaintiff, who first asked 
the defendant about it, and the defendant said: ‘Yes, 
it is all right, I shall pay it soon.” Plaintiff bought 
the note: The court charged that if the plaintiff, be- 
fore purchasing the note received from the defend- 
ant what could be reasonably and fairly understood 
as an assurance that it was a lawful and binding one, 
the defendant would be estopped from setting up the 
illegal consideration as against the plaintiff. But the 
supreme judicial court reversed this, and held that 
there must be shown intentional deception. The 





Supreme Court of California (Boggs v. Mining Co., 14 ' 









Cal. 368) held as one of the conditions of estoppelt 











the party sought to be estopped must have, “madg 
the admission with the express intention to deceiys — 
or with such carelessness and culpable negligence ag 
to amount to constructive fraud.” Again in Henshay ~ 
v. Bissell, 18 Wall. 271, it is held that, “there must he — 
some intended deception in the conduct or declarg. 
tion of the party to be estopped, or such gross negli. 
gence on his part as to amount to constructive fraud, 
See Danforth v. Adams, 29 Conn. 107. The intention — 
to deceive. may be a general one and have no special | 
reference to the particular person who seeks toen 
force the estoppel. Hence, whether to estop & party 
from showing that representations were false itis 
necessary that the false representations should haye — 
been intended to deceive and defraud the individual 
party who trusted to them and acted on them pro — 
vided there was a general intention to deceive and de — 
fraud all persons who were interested in the subject — 
matter of the false representations. ‘‘We are content,” 
said Perley, C. J., in Horn v. Cole, 51 N. H. 287, “to” 
follow where the spirit and general tone of those de ] 
cisions lead, and they lead plainly to the conclusion | 
that where a man makes a statementdisclaiming hig 
title to property in a manner and under circumstances ~ 
such as he must understand, those who heard the 
statement would believe to be true, and if they had ~ 
an interest in the subject would act on as true, and | 
one, using his own means of knowledge with due — 
diligence, acts on the statement as true, the party | 
who makes the statement cannot show that his rep ~ 
resentation was false to the injury of the party who 
believed it to be true and acted on it as such; thathe ~ 
will be liable for the natural consequences of his rep — 
resentation, and cannot be heard to say that the party © 
actually injured was the one he meant to deceive, or” 
that his fraud did not take effect in the manner he im © 
tended.” f 
IV. The Effect of Record Evidence. — A person 
will not be estopped, by his silence, at least, where , 
there is record evidence to which the other party 
might have resorted for information. It is a familiar — 
principle that where there is equal knowledge or © 
means of knowledge, there can ve no estoppel, be | 
cause no injury can be done to a man by telling him 
what he knows, or, by the exercise of reasonable | 
diligence, can readily know. If, therefore, the truth” 
be known to both parties or if they have equal means — 
of knowledge there can be no estoppel. Hill % 
Eppley, 7 Casey, 331. The plaintiff (contractor) in the 
principal case was advised, and acted under the be 
lief that the proceedings for the improvement wefé 
all proper. The defendant stood by with knowledge 
of the improvement, and permitted the work to be 
done without any objection. The defendant is estop- ~ 
ped to attack the validity of the proceedings to en” 
force alien against her property, although the law 
had been repealed by implication but there was 00 
record evidence of it having been judicially declared © 
so. It is well settled, that one who receives a peels 
niary benefit under an unconstitutional law may, Um 
der certain circumstances, be estopped from denying : 
its constitutionality. This rule applies to the remedies — 
given by the act, as well as to the rights acquired — 
under it. {tis here that the principle of estoppel 
comes to the rescue and prevents injustice. : 
The radical enforcement of the principle of estoppel 
in this case has been the subject of much criticism by 
many members of the bar of the State, while : 
commend it as an exalted equity, which dignifies the 4 
tribunal giving expression to it. P 
Indianapolis, Ind. 





R. D. FISHER 
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hee 1, ABATEMENT AND REVIVAL.—An action against an 
ty who insurance company by an assignee of the claim for 
that he loss under the policy is not abated by the pendency in 
‘™ a United States court in another State of a creditors’ 
nis rep bill, brought subsequent to the assignment, against 
e pares the insured and the company, to restrain disposition 
sive, OF ofthe remainder of the insured property, and to reach 
rhe ine thefunds due under the policy, where plaintiff was 
not made a party, and could not be brought in except 
person  byavoluntary appearance.—STATE V. SUPERIOR COURT 
where or Kinc County, Wasbh., 45 Pac. Rep. 670. 
party % 2, ADMIRALTY — Limitation of Liability. — It is suffi- 
amiliar tient to give jurisdiction to the district court, in a 
dge or proceeding for limitation of liability under Kev. St. §§ 
4 1233-4285, that some of several joint owners of the 
pel, be yessel, whose shares were uninsured and so could not 
1g him be sold at an underwriter’s sale, have transferred their 
sonable title in what remains of the vessel to the trustee; and, 
e truth having such jurisdiction, the court has the equitable 
means power to compel the petitioners to bring in the money 
Hill obtained for the insured interests and that for freight 
) in the and passenger fares, in order to enable it to carry out 
the be- ‘ the provision of the statute.—IN RE MEYER, U. S. D.C. 
t welt (Oal.), 74 Fed. Rep. 881. 
wledge | 3. ADVERSE POSSESSION.—The taking of adeed for 
to be | land which is part of a larger tract belonging to the 
Yendor does not prevent the acquiring by the vendee, 
} estopr byadverse possession, of land outside the deed, within 
$y o tract.—HANDLEY V. BARRETT, Penn., 35 Atl. Rep. 
e 
was 00 4. ADVERSE POssESSION—Color of Title.—The deed of 
eclared amarried woman, invalid for failure of her husband 
4 pect to join therein, is still sufficient to give color of title, 
ay, un 80asto render the possession of the grantee adverse. 
enying ~Prrry v. Lawson, Ala., 20 South. Rep. 611. 
medies 5. ADVERSE PossESsIoN—Running of Statute.—The 
quired 7 fact that an adverse possession of land is not based on 
q paper title will not prevent the running of the statute 


of limitations in its favor.—MINNESOTA & M. LAND & 
IMPROVEMENT CO. V. BRASIER, Mont., 45 Pac. Rep. 532. 








) by §, ALTERATION OF LEASE—Pleading.—In an action on 
ism Awritte 
other’ n lease, evidence that after its execution it was 
‘es the altered by adding the name of a second witness anda 
4 Certificate of acknowledgment, is inadmissible under 
&mMere denial of the execution of the instrument.— 
HER. BERTS V. NELSON, Minn., 68 N. W. Rep. 14. 








7. ASSIGNMENT BY PARTNERSHIP FOR CREDITORS.—A 
deed of assignment by partners for the benefit of 
creditors, in order to be valid must on its face be suffi- 
cient to assign, not only the partnership property, but 
also all of the non-exempt separate property of each 
of the partners. — FARWELL, OzMUN, KIRK & CO. V. 
BROOKS, Minn., 68 N. W. Rep. 5. 

8. ATTACHMENT—No0n-resident Defendant—Judgment, 
—In attachment of real property of a non-resident de- 
fendant, where a copy of the summons was not mailed 
to him at his correct place of residence, but to the 
place which the judgment creditor, after inquiry, was 
informed was his place of residence, such fact did not 
render the judgment absolutely void. but, at most, only 
rendered the judgment voidable by subsequent pro- 
ceedings instituted for that purpose.—HUNTER V. RUFF, 
S. Car., 258. E. Rep. 65. 

9. BENEVOLENT SOCIETIES — Missouri Statute.—Under 
the statute of Missouri (Rev. St. 1889, ch. 42, art. 10) re- 
lating to the organization of “benevolent, religious, 
scientific, fraternal-beneficial, educational and mis- 
cellaneous associations,” and providing that fraternal- 
beneficial societies so organized may issue beneficial 
certificates to provide for the relief of disabled mem- 
bers, orthe families of deceased members, and shall 
not be subject to the insurance laws of the State, the 
fraternal-beneficial societies intended are such as are 
organized among the members of the same or a similar 
calling to promote the social, moral, and intellectual 
welfare of their members, and to advance their inter- 
ests in other respects, and incidentally to provide for 
the relief of the sick and disabled, or their families; 
but an association organized forthe sole purpose of 
engaging in the business of assessment insurance, 
though called a ‘‘fraternal-beneficial society,” and 
having in its constitution some provisions for literary 
and social entertainment and for visiting the sick, is 
not within the purview of the statute, and is not en- 
titled to exemption from the provisions of the insur- 
ance laws.—NATIONAL UNIO.“ V. MARLOW, U. 8. C. CO. 
of App., 74 Fed. Rep. 775. 

10. CEMETERIES — Disturbance of Remains — Injune- 
tion.—The tomb owner is without right to cause the 
removal of the remains of the dead transferred from 
the places of sepulture first selected by the surviving 
relatives, and deposited by him inthe tomb under his 
assurance, accepted by such relatives, and on the faith 
of which they permitted the transfer, that the remains 
should rest forever in the tomb. — CHOPPIN Vv. La- 
BRANCHE, La., 20 South. Rep. 681. 

11. CERTIORARI—When Lies.—The writ of certiorari, 
issued under the supervisory jurisdiction of the su- 
preme court, cannot be employed for the purpose of 
inquiring into the correctness of a judgment, when the 
forms of law have been followed.—STaTE V. MARTIN, 
La., 20 South. Rep. 729. 

12. CIRCUIT COURT OF APPEALS — Jurisdiction. — The 
circuit court of appeals has jurisdiction of an appeal 
from a final decision of a district judge at chambers in 
a habeas corpus case, a8 well as from a final decision of 
a district court.—WEBB V. YoRK, U. 8. C. C. of App., 
74 Fed. Rep. 753. 

13. CLAIM AND DELIVERY—Alternative Judgment.— 
Where there is a judgment in favor of defendant, in 
claim and delivery, for the return of the property, and 
in the alternative for its value, in a specified sum, and 
plaintiff returns only part of the property, he will be 
permitted to show the value of the property not re- 
turned.—ARCHER V. LONG, 8. Car., 258. E. Rep. 84. 

14. CONSTITUTIONAL Law—Dispensary Act.—Section 
lof the dispensary act of January 2, 1895, prohibiting, 
under penalty,the sale of intoxicating liquors in the 
State by any person except as permitted by said act, is 
constitutional.—STATE V. PORTERFIELD, 8. Car., 258. 
E. Rep. 39. 

15. CONSTITUTIONAL LAaw—Contracts by State—Police 
Power.—It is beyond the power of a State, through its 
legislature and administrative officers, to enter into a 
contract hampering the future action of the State, in 
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the exercise of its police power to regulate, restrict, or 
prohibit the traffic in intoxicating liquors.—KRESSER 
v. Lyman, U.S.C. C. (N. Y.), 74 Fed. Rep. 765. ° 

16. CONSTITUTIONAL Law — Intoxicating Liquor—In- 
terstate Commerce.— The South Carolina statute of 
April 1, 1896, declares that all intoxicating liquors 
which are not purchased of a State officer authorized 
to sell the same, and which have not been tested by 
the chemist of South Carolina college, and found to be 
chemically pure, are of a poisonous and detrimental 
character, and that their use as a beverage is against 
the morals, good health, and safety of the State. It 
forbids the accepting, storing, and keeping possession 
thereof, and makes it unlawful for any consignee or 
other person to take from any depot or place, or to 
pay freight, express, or other charges thereon, and 
authorizes their seizure by State officers whenever 
found: Held,that in so far as this act is applied to 
liquors sent into the State from other States, it is void, 
as an interference with interstate commerce.—DONALD 
v. ScoTT, U. 8. C. C. (S. Car.), 74 Fed. Rep. 859. 

17. CoNSTITUTIONAL Law—Struck Juries.—Gen. Laws 
1895, ch. 228, entitled “An act to provide for struck 
juries,” etc., is not in conflict with the constitutional 
provisions that “the right to trial by jury shall remain 
inviolate,” and “that every person ought to obtain 
justice freely und without purchase.’’— LOMMEN Vv. 
MINNEAPOLIS GASLIGHT CO., Minn., 68 N. W. Rep. 53. 

18. CONSTITUTIONAL LAW — Title of Act — Refunding 
Bonds. — The term “municipal corporations,” em- 
ployed in the title of chapter 50 of the Laws of 1879, in- 
cludes townships; and the provisions of that act au- 
thorizing the refunding of township indebtedness are 
not in conflict with section 16 of article 2 of the con- 
stitution.—RATHBONE V. HOPPER, Kan., 45 Pac. Rep. 
610. 

19. ConTRACTS—Actions on — Pleading.—When the 
defendant’s answer alleges the execution of a written 
contract of settlement of the matters in difference 
between the parties, and no denial thereof is made un- 
der oath by the plaintiff, the execution of such con- 
tract is admitted, together with all natural inferences 
to be made therefrom. If the plaintiff desires to avoid 
the legal effect of such contract, it is necessary that he 
plead the facts upon which he relies for that purpose; 
otherwise evidence in proof thereof is not admissible. 
—CuHIcAGO, B. &.Q. R. Co. Vv. IMHOFF, Kan., 45 Pac. 
Rep. 627. 

20. CONTRACT—Breach—Acquiescence.—Ship agents 
and fruit dealers, having contracted for the lease of a 
vessel for use in their business, at a fixed price and for 
a definite term, deliverable about the 30th of July, 
1894, are not at liberty to recede from their engage- 
ment at will, and to decline to accept delivery, if tend- 
ered seasonably; and, having declined to accept de- 
livery of the vessel when formally tendered to them, 
on the 29th of July, 1894, they bave become bound to 
the plaintiff as lessor in the full amount of the price 
stipulated in the contract.—Ork & LAUBENHEIMER CO. 
Vv. WILSON, La., 20 South. Rep. 724. 

21. ConTRACT — Copartnership.—C and B entered 
into a written agreement of copartnership for the 
term of five years; C agreeing to furnish the use of a 
mill owned by him, and the necessary capital to con- 
duct the business, which was to be forthe joint profit 
of both, and B agreeing to devote his entire time, abil 
ity, and energy to the successful prosecution of the 
business, and to render an account once each month: 
Held, that such a contract is entire, and not separable. 
—COCKLEY V. BRUCKER, Ohio, 44 N. E. Rep. 590. 

22. CONTRACI—Parol Evidence—Assignment of Pat- 
ent Right.—A written assignment of a patent right be- 
fore the issuance of the patent, which does not contain 
a request to the patent commissioner to issue the 
patent to the assignee, as required by Practice Rule 26 
of the United States patent office (page ¥), as revised 
April 1, 1892, passes merely an equitable title to the 
patent after its issuance.—HARRISON V. MorTON, Md., 
35 Atl. Rep. 99. 





23. CONTRACT — Quantum Valebat.—Where plaintif” 
agreed to deliver, under a special contract, a ; 
lot of logs at a specified price, and defendants Without 
waiting for the delivery of the residue, accepted ang 
appropriated a portion thereof, defendants are Jiabie 
for the value thereof upon a quantum valebat underg 
common count for goods sold and delivered.—Wargoy 
v. KrrBy, Ala., 20 South. Rep. 625. 

24. CORPORATIONS—Action by Foreign Corporationg 
—Sufficiency of Complaint.—Under Code, § 1104, ang 
Acts 1889-90, p. 170, prescribing the conditions unde 
which a corporation may transact business in Virginia, 
it is not necessary, in an action brought by such cor 
poration, that the complaint should allege that the 
plaintiff had complied with the provisions of the lay 
relating to foreign corporations.—NICKELS V. PEOPLE's 
BUILDING, LOAN & SAVING AS8S8’N, Va., 258. E. Rep. 8, 

25. CORPORATION—Enforcing Stockholder’s Liability, 
—A creditor of a corporation, who was also a stock 
holder, but who, without authority, erased from the 
corporate records his name and his unpaid subserip 
tion, cannot enforce against the other stockholdes 
any liability on their unpaid subscriptions.—Jacksoy 
v. CHEROKEE MEDICINE Co.,S. Car., 258. E. Rep. 1 

26. CORPORATION — Judgment — Conclusiveney 


against Stockholders.—The stockholders of a corpore ~ 


tion, in an action against them to enforce their per 
sonal liability arising under the constitutional provis- 
ions orjby statute, are, upon the question of corporate 
indebtedness, concluded by a judgment previously 
obtained against the corporation.—HOLLAND V. D& 
LUTH IRON MINING & DEVELOPMENT CO., Minn., ®¥, 
W. Rep. 50. 

27, CORPORATIONS—Subscriptions to Corporate Stock, 
—An offer or subscription ‘‘to take” shares in a corpo 
ration yet to be formed must not only be made, butit 
must also be accepted. As between the corporation 
and the subscriber, the equities or rights of corporate 


creditors not having intervened, such an offer cannot” 


be held in abeyance at the will of other subscriber, 
who have arrogated to themselves the right to orgak 


ize the corporation, without regard to the conditions | 


fastened upon the subscription contract, to the exclt 
sion of others equally interested.—CARTER, RITIBE 
BERG & HAINLIN CO. V. HAZZARD, Minn., 68 N. W. Rep, 
74. 

28. COUNTY INDEBTEDNESS — Bonds — Payment ii 


Gold.—Municipal corporations authorized to isste” 


bonds to fund their indebtedness, have implied a& 
thority to contract for the payment of the bonds @ 


gold, especially where, at the time the legislature — 


granted such power, it was the custom to make suel 
bonds so payable.—PacCKWoopD v. KITTITAS COUNTY, 
Wash., 45 Pac. Rep. 640. 

29. CONVERSION BY PLEDGEE.—Where the pledgeedt 
stock put it out of his control, by canceling the certifi- 
cates and reissuing the stock to athird party to hold 
as security forthe completion or consummation of a 
other and different contract, without the pledgors 
consent, held, such pledgee was guilty of conversiol. 
—UPHAM V. BARBOUR, Minn., 68 N. W. Rep. 42. 

39, CRIMINAL EvIDENCE—Embezzlement.—Under @ 
indictment for statutory larceny or embezzlement! 
the general form authorized by Gen. St. 1894, § 722, 
the State may prove any and all acts of embezzlement 
by the defendant in the same employment committed. 
within six months next after the time stated in the I 
dictment; and the defendant may be convicted of the 
whole. But, under such an indictment, evidence o 
acts of embezzlement committed prior to the time 
stated in the indictment is inadmissible as evidenced! 
the substantive offense. It would only be admissible 


if at all, for a collateral purpose; for example, show — 


ing the intent with which the acts relied on, 28 00h 
stituting the substantive offense, were commi 
STATE V. HOLMES, Minn., 68 N. W. Rep. ll. 7 
31. CRIMINAL EvIDENCE—Fornication.—In a trial 
an indictment charging the defendant with the st 
utory offense of sexual intercourse “with a single le 
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——— 
male of good repute for chastity under the age of 
twenty-one years,” etc., proof that such woman had 
peen unchaste with two other men was properly over- 
led, a8 being irrelevant.—FOLEY v. STATE, N. J., 35 
Atl. Rep. 105. 

#2. CRIMINAL EVIDENCE—Homicide—Dying Declara- 
tions.—A declaration made by a person in articulo mor- 


‘ts, reduced to writing by his attending physician, 


ed by the declarant, and his signature attested by 
ajustice of the peace, is admissible in evidence as a 
dying declaration ; the only objection being that, hav- 
ing been thus written, it was not in proper form, and 
therefore incompetent and inadmissible, as secondary 


» and hearsay.—STATE V. PARHAM, La., 20 South. Rep. 


ni. 

33. CRIMINAL LAw—Burglary—Indictment. — Under 
Or. Code, § 8786, which provides that any person who, 
with intent to steal, or to commit a felony, breaks into 
and enters a dwelling house or any building “within 
the curtilage of a dwelling house,” or into any build- 
ingin which any “valuable thing is kept for use, sale 
or,deposit,” shall be guilty of burglary, an indictment 
which charges that defendant broke into and entered 
asmokehouse with intent to steal need not aver that 
guch building was within the curtilage of a dwelling 
house.—PRESSLEY V. STATE, Ala., 20 South. Rep. 647. 

#. ORIMINAL LAW—Conversion—Revenue.—On an in- 
dictment under Code 1886, § 3803, which provides that 
any officer or person who knowingly converts or ap- 
plies to his own use ‘‘any of the revenue of the State 
must, on conviction be punished as if he had stolen 
it” there can be no conviction on proof only of the 
conversion of funds of a character other than revenue. 
—MONROE V. STATE, Ala., 20 South. Rep. 634. 

%. CRIMINAL LAW — Former Acquittal.—Where the 
same act of unlawful shooting results in the death of 
two persons, an acquittal on a trial for the murder of 
one of them bars a second prosecution for killing the 
other.—GUNTER V. STATE, Ala., 20 South. Rep. 632. 

%. CRIMINAL LAW—Gaming—Public Place.—A back 
orshed room of a dwelling house, used as a resortto 
those who would indulge in gaming isa “public place.” 
-NICKOLS V. STATE, Ala., 20 South. Rep. 564. 

8]. CRIMINAL LAwW—Indictment—Aiding Prisoner to 
Escape.—Under Cr. Code, § 4002, making it a felony to 
convey into a county jail any tool or instrument with 
intent to facilitate the escape of any prisoner lawfully 
confined therein under acharge of conviction for a 


_ felony, or under section 4003, which makes it a misde- 
' Meanor to so aida prisoner confined on a charge or 


conviction for a misdemeanor, it is essential that an 
indictment charging the offense should aver that the 
prisoner was confined on a charge for a felony or mis- 
demeanor, as the case may be.—TRAMMEL V. STATE, 
4la., 20 South. Rep. 631. 

38. CRIMINAL LAW — Instructions.—An instruction 
that itis better that the guilty go unpunished than 
that the innocent be convicted is properly refused.— 
BaRNES V. STATE, Ala., 20 South. Rep. 565. 

%. CRIMINAL LaAw—Larceny—Indictment.—A plow 
stock isnot one of the things, the felonious taking 
and carrying away of which is by statute declared to 
be larceny, without regard to value; and, to authorize 
&conviction under an indictment which charges the 
larceny only of a plow stock, its value must be 
proved.—PARKER V. STATE, Ala., 20 South. Rep. 641. 

40. CRIMINAL LAaw—Libel.—On atrial for a criminal 
libel, an instruction that the intention with which the 


- libel was published is a matter of inference from the 


nature of and the facts surrounding the publication, 
and that the law presumes that every one knows the 


tecessary and probable consequences of his acts, is 


“ erroneous.—STATE V. NICHOLS, Wash., 45 Pac. Rep. 

4l. CRIMINAL Law — Trial — Process for Witness.—In 
Criminal cases, a commission to take the testimony of 
& witness in another State on behalf of a defendant 
an only be issued by consent of the State’s solicitor, 





which cannot be compelled by the court.—STATE v. 
MUBEPEY, S. Car., 25S. E. Rep. 48. 

42. CRIMINAL PRACTICE—Indictment—Duplicity.—Cr, 
Code, § 4885, provides that offenses of the same 
character, and subject tothe same punishment, may 
be charged in the same count in the alternative: Held, 
that where the indictment charged in the conjunctive 
the malicious killing of an ox and a cow, and the evi- 
dence showed that each was killed at a separate time, 
defendant could not be convicted.—THOMAS V. STATE, 
Ala., 20 South. Rep. 617. 

43. CRIMINAL PRACTICE — Larceny—Indictment.—An 
indictment for the larceny of standing corn from the 
land of a decedent after the appointment of an ad- 
ministratrix must allege ownership in the adminis- 
tratrix,and an indictment alleging ownership in her 
and in the children of decedent, jointly, was bad.— 
WALKER V. STaTE, Ala., 20 South. Rep. 612. 

44. EMINENT DoMAIN—Condemnation—Claim of Third 
Party.—Where an action is brought against the city of 
St. Paul to recover the award made as damages for 
taking property fora public use, athird party, who 
claims to have been the owner of the property taken, 
or of a part of it, and hence entitled to the award, or 
part of it, may come in as a party to the action, and 
assert his claim.—SMITH Vv. CITY OF ST. PAUL, Minn., 
68 N. W. Rep. 32. 

45. EMINENT DOMAIN — Injunction. — Under Act 1569, 
authorizing canal companies to condemn land for the 
improvement of their canals whenever necessary for 
the better securing the safety of persons and prop- 
erty, such companies may condemn land to change the 
location of their canals, and allow a railroad company 
to use the old bed vacated by the change, which was 
made to enable the railroad company to bridge both 
the canal and railroad crossing, so as to avoid street 
crossings at grade, which change in the street cross- 
ing the railroad company had agreed with acity to 
make. — BIGLER’S EX’R V. PENNSYLVANIA CANAL CO., 
Penn., 35 Atl. Rep. 112. 

46. EQUITY PRACTICE—Preliminary Injunction.—It is 
not enough to justify the circuit court of appeals in 
reversing an order of the circuit court refusing a 
preliminary injunction to stay a foreclosure sale, ina 
suit to vacate the decree of foreclosure, that the com- 
plaint probably contains sufficient averments to war- 
rant the relief prayed for; but it must be made to ap- 
pear that there are reasonable grounds for believing 
that the material allegations of the bill, tending to 
show fraud and collusion, are true, and that they will 
probably be established on the final hearing.—FOLEY 
Vv. GUARANTEE TRUST & SAFE-VEPOSIT Co., U. 8. C. OC. 
of App., 74 Fed. Rep. 759. 

47. Equiry— Reformation of Instrumenat—Mistake.— 
Where, on a settlement of mutual accounts, defendant 
executed’ to the other party a bond for the balance 
due, and, during the two years that the other party 
lived thereafter, no objection was made to the correct- 
ness of the settlement, equity will not reform or cancel 
the bond, in an action thereon by the executor of the 
obligee, on the ground of mistake in the accounting, 
unless a full statement of the account can be made, 
and the mistake clearly appears.—PERSINGER’S ADM’R 
v. CHAPMAN, Va., 258. E. Rep. 5. 

48, EXECUTION—Exemptions—Executor.—Const. art. 
10, § 1, and Code, § 2511, providing that property of a 
certain value shall be exempt from execution ‘‘for the 
collection of any debt,’”’ does not entitle an executor 
to claim such exemption, as against his liability fora 
devastavit to a judgment creditor of the estate.— 
DANGAIX V. LUNSFORD, Ala., 20 South. Rep. 639. 

49. FEDERAL CouRTS—Following State Decisions.—A 
judgment in a federal court, in favor of a garnishee, 
was amended, on his application and in supposed 
compliance with the State statute, so as to award him 
his personal expenses and attorney’s fees. Afterwards 
the State supreme court, in acase pending before it, 
decided that the statute did not apply in such cases: 
Held, that this decision was binding on the federal ap- 
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pellate court, and required a reversal of the amending 
order, notwithstanding that the amendment was ap- 
plied for in good faith by the garnishee.—TEFFT V. 
STERN, U. 8S. C. C. of App., 74 Fed. Rep. 755. 

50. FRAUDULENT CONVEYANCES. — Where land was 
conveyed by a husband, through mesne conveyances, 
to his wife, in order to delay creditors, a subsequent 
purchaser from the husband cannot attack the deed to 
said wife, and set it aside, for fraud; nor can he claim 
to be an innocent purchaser, without notice, where 
the deed to said wife was registered prior to his sub- 
sequent purchase.—HARTON Vv. Lyons, Tenn., 368. W. 
Rep. 852. 

51. GARNISHMENT — Exemption — Wages.—The word 
‘*wages” means the compensation paid to a hired per- 
son for his services. This compensation to the laborer 
may be a specified sum fora given time of service, or 
a fixed sum for a specified work; that is, payment may 
be made by the job. The word ‘“‘wages” does not im- 
ply that the compensation is to be determined solely 
upon the basis of time spent in service. It may be de- 
termined by the work done.—SWIFT MANUF’G Co. Vv. 
HENDERSON, Ga., 25S. E. Rep. 27. 

52. GARNISHMENT — Payment by Garnishee.— An an- 
swer by a garnishee alleging that defendant was em- 
ployed by him on a monthly salary, payable at the end 
of each month, and that the garnishee allowed defend- 
ant to take money and goods out of the business, 
during the course of each month, in payment of such 
salary, warranted judgment against the garnishee, 
since the salary was subject to the writ as soon as 
earned, though it was not then due.—ELY V. BLACKER, 
Ala., 20 South. Rep. 570. 

53. GIFT FOR CHARITABLE UsSE—Reverter.—A grant of 
land by the proprietaries of Pennsylvania, “in consid- 
‘eration of the yearly quitrent (one red rose) herein- 
after reserved, and of the sum of five shillings,” to 
persons named, and ‘‘their heirs and assigns, forever, 
in trust, nevertheless,” for acertain charitable use, 
“and for no other use, intent, or purpose whatsoever,” 
is not defeated by non-user, in the absence of any ex- 
press provision for a forfeiture or reverter.—STUART V, 
City OF Easton, U. S. C. C. of App., 74 Fed. Rep. 854. 

54. HOMESTEAD — Conveyance by Husband, — A con- 
veyance by a husband alone, even ofaright of way 
over a homestead, is void; Const. art. 10, § 2, declaring 
that a mortgage or other alienation of the homestead 
by a married man shall not be valid without the vol- 
untary signature and assent of the wife, and Code 1886, 
§ 2508, being to the same effect.—MCGHEE V. WILSON, 
Ala., 20 South. Rep. 619. 

55. HUSBAND AND WIFE — Postnuptial Settlement— 
Creditors.—A postnuptial settlement, made when the 
husband is indebted, is fraudulent and void against his 
creditors, and will be taken as voluntary unless those 
claiming under it can show a valuable consideration. 
—FLYNN Vv. JACKSON, Va., 25S. E. Rep. 1. 

56. INFANT — Estoppel — Mortgage. — A minor is not 
estopped to set up his infancy as a defense to a mort- 
gage by the fact that at the time of its execution he re- 
presented that he was of age.—ALT V. GROFF, Minn., 
68 N. W. Rep. 9. 

57. INJUNCTION AGAINST LEVY UNDER JUDGMENT 
AGAINST FIRM.—Ap injunction against a levy on in- 
dividual property of members of a firm under a judg: 
ment and execution against the firm does not “stay 
proceeding after judgment,” within Code, § 3522, pro- 
viding that no injunction shall issue for such purpose 
unless petitioner gives a bond for paymert of the 
amount of the judgment, with interest and damages, 
in case the writ is dissolved.—_HALSEY V. MURRAY, Ala., 
20 South. Rep. 575. 

58. INSOLVENCY — Assignee. — An assignee of the es- 
tate of an insolvent debtor for the benefit of his cred- 
itors is a trustee of an express trust, and the district 
court of the county in which the assignment is re- 
corded has the power to remove him for a violation of 
the trust, and to appoint a suceessor.—CALDWELL V. 
MATTHE WSON, Kan., 45 Pac. Rep. 614. 












20 South. Rep. 706. 

67. LIFE INSURANCE — By-laws — Suicide.—Under 
contract of life insurance issued by a mutual company 
conditioned to be subject to any by-law thereafter @ 
be enacted, the insured is bound by a subsequent 
law, forfeiting such policies when the insured 
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59. INSURANCE — Election to Repair. — When an te die by | 
surance company, under its contract, elects to repair, @soprraias 
and fails to do so, and the assured completes the mp | 6. LOD 
pairs, the insurance comyany is liable for the cost of - to Make 
the repairs, without reference to the amount of the in. its annu 
surance.—HENDERSON V. CRESCENT INS. CO.,La,, 9 dividual 
South. Rep. 658. ; begins t 

‘ 

60. INTERSTATE COMMERCE—Cost of Uarriage.—The favor 0! 
fact that the cost of carriage of all coal upon an entire | y. JOHN 
railroad system, from all points of shipment to all @. Lo 
destinations, isacertain per cent. of the gross m gm lostlice 
ceipts from all coal, is no reason for concluding that | been iss 
upon a particular line or part of the system the cost of cer, can’ 

} carriage bears the same ratio to the coal receipts of © PHOSPH. 
that particular line or part.—INTERSTATE COMMERCE 0. Ma 
COMMISSION V. LEHIG.: VALLEY R. Co., U. 8. 6,6, What fa 
(Penn.), 74 Fed. Rep. 784. probabl 

61. JUDGMENT AGAINST CORPORATION—Conclusiveness _ bee 
on Stockholders.—In an action by a judgment cred.” mapate 
itor under chapter 76, Gen. St. 1894, for the sequestra. jury, fo! 
tion of the assets of a corporation and the appoint | Minn.,6 
ment of a receiver, the judgment against the co -— @ nl. Ma 
tion upon which the action is predicated is cone) 4 goed fal 
upon the stockholders as well as the corporation, _ 
unless impeached for fraud by a direct proceeding,- p quently 
OSWALD V. MINNEAPOLIS TIMES CO., Minn., 68N. W, peected 
Rep. 15. poocrse 

62. JUDGMENTS AGAINST GRANTOR AND GRANTER- m2. Ma 
Execution.—Persons having a lien on land as judg. _. 
ment creditors of the grantee may maintain a petition — i me 
to set aside an execution sale of it under a judgment Ing igno 
against the grantor, on the ground that snch judgment # and hat 
was without consideration, and fraudulent.—TIGUEY. | c oen.—E 
BANTA, Penn., 35 Atl. Rep. 131. . - | a Ma 

63. JUDGMENT~—Res Judicata.—Where in a prior suit ~ —That | 
it appears of record that any particular question hag ~  defenda 
been actually adjudicated, the prior judgment is,to © & gener 
that extent, conclusive in any subsequent suit be © by the t! 
tween the same parties or their privies, relating toam i ing the 
instrument which forms the basis of litigation in each ' share of 
—EMPIRE STATE NAIL CO. V. AMERICAN SOLID LEATHER J that, alt 
BUTTON Co., U.S. C. C. of App., 74 Fed. Rep. 864. - month, | 

64. LANDLORD AND TENANT—Lease of Oil Lands.— @ ionand 
Plaintiff leased his lands to defendant, with the right @ tween t! 
to oil and gas, for a royalty. Defendant was alsoa — mined.- 
lessee of lands adjoining plaintiff’s, and wasoperating i 4. Ma 
oil wells thereon. It appeared, from the location of @ ofRisk. 
these wells, that there was danger that plaintiff’s land” a maste: 
would be drained of oil through them: Held, that @% ascciden 
was the duty of defendant, under the lease, topr® i and sub 
ceed to open as many wells as necessary to secure the @ that the 
common advantage of the lessor and lessee, and t # the jury 
prevent the loss of the oil under plaintiff’s land by ' tisk by 
drainage into the adjoining wells, in default of which said to | 
the lease may be declared forfeited.—KLEPPNER % and abo 
LEMON, Penn., 35 Atl. Rep. 109. tory ne 

65. LANDLORD AND TENANT—Lease of Standing Tim- either o 
ber.—Under Code § 1810, providing that conveyancesot @ %N. W. 
unconditional estates of real property are void ast ~ %. Ma 
purchasers for a valuable consideration having no 20 — Contrac 
tice thereof, unless recorded within 30 days, a written by char 
lease of all the timber on a tract of land for three @ constru 
years is a conveyance of such an estate, and must be ~ Without 
recorded, or it cannot be enforced as against a subse ~ Which t 
quent purchaser for valug from the lessor, without @ ries cau 
either actual or constructive notice.—MILLIKEN % such co 
FAULK, Ala., 20 South. Rep. 594. ®@ Y.Paw: 

66. LIBEL—Mercantile Reports—Privileged Commumh 6. Ma 
cations.—The business of commercial agencies is 1a¥ - Oontrac 
ful and beneficial to commerce. Their publications ~ forms \ 
issued to subscribers generally, are not privileged other, w 
communications.—GIACONA V. BRADSTREET 00., Lae © means | 
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die by his own hands.—DavuGHTRY V. KNIGHTS OF 
prraias, La., 20 South. Rep. 712. 

68. LIMITATION OF ACTIONS—Failure of Corporation 
toMake Report.—Where a corporation fails to make 
its annual report, its trustees become at once liable in- 
dividually for its debts, and the statute of limitations 
begins to run, as to a cause of action then accruing, in 
favor of a creditor.—SraTE Sav. BANK OF BUTTE CITY 





in entire y. JOHNSON, Mont., 45 Pac. Rep. 662. 
it to all #9. Lost INSTRUMENT.—One who never saw a certain 
TOSS re Jost license to make sales of fertilizer, claimed to have 
ing that peen issued to a corporation of which he was an offi- 
€ cost of. cer, cannot prove its existence and contents.—EDISTO 
eipts of ’ PHOSPHATE CO. V. STANFORD, Ala., 20 South. Rep. 613. 
MMERCE 170. MALICIOUS PROSECUTION — Probable Cause.— 
8. 0.0, What facts, and whether particular facts, constitute 
probable cause, is a question of law for the court; but 
siveness : what facts exist in a particular case, when there is a 
nt cred. dispute in reference to them, is a question for the 
questea jury, following former decisions.—SMITH Vv. MUNCH, 
appoing Minn.,68 N. W. Rep. 19. 
corpora: Tl. MARRIAGE—Invalid Marriage.—The wife who in 
nclusive:! good faith marries a divorced man, believing that the 
oration, divorce was legally obtained, if the divorce be subse- 
eding.~ 4 quently declared a nullity, is protected by those laws 
3 N Ww ; enacted for the protection of the weak and innocent.— 
SUCCESSION OF BARRY, La., 20 South. Rep. 656. 
ANTER-_ 2. MASTER AND SERVANT—Assumption of Risk.—An 
as judg. _ employee does not assume the risk of a grindstone 
petition bursting from being run at an excessive speed, he be- 
dgment ing ignorant of what was an unsafe rate of speed for it, 
dgment- and having relied, in reference thereto, on his fore- 
MGUEY. man.—HELFENSTEIN V. MEDART, Mo., 36 S. W. Rep. 

E 63. 

4 7%. MASTER AND SERVANT—Contract of Employment. 
ior sult ~ _-That part of a contract under which one of the 
ion ha “ie, defendants entered into the employ of plaintiffs as 
nt is,t0 “HE a general manager, salesman, and collector, where- 
suit be bythe time and manner of ascertaining and determin- 
ng toan ing the amount of the employee’s compensation—a 


in each, share of the profits of the business, construed: Held 


EATHER that, although there was to be an ascertainment each 
64. J ' month, this was only provisional, and subject to revis- 
ands.— @™ ion and accurate determination when the relations be- 
he right @™ tween the employers and employee were finally deter- 
3 also’ @ mined.—MORRISON V. ARONS, Minn., 68 N. W. Rep. 33. 


erating | 4%. MASTER AND SERVANT—Negligence—Assumption 


ition of HP of Risk.—In actions based on the alleged negligence of 
s land &master toward his servants, arising out of the same 
, that it” - secident, tried separately below, but on appeal argued 
to pro” ind submitted together, it is held, on the evidence, 
ure the” that the question of the master’s negligence was for 
and © @ thejury, and also the question of the assumption of 
and by @ risk by the servants, and also whether a certain act 
| whieh said to have been performed by one of the servants in 
NER ¥, and about the work rendered him guilty of contribu- 
: tory negligence which would prevent a recovery in 
g Tim- either or both of the cases.—SNEDA V. LIBERA, Minn., 
nces of N.W. Rep. 36. 
id as to %. MASTER AND SERVANT—Negligence of Independent 
; DO D0 Contractor.—Where a street car company, authorized 
written by charter to build a street railroad, lets a contract for 
r three tonstructing the road to an independent contractor, 
just be Without any agreement as to the particular manner in 
| subse — Which the work shall be done, it is not liable for inju- 
rithout “@} tiescaused by a wire stretched across the road by 
KEN ¥. » | such contractor in the course of the work.—SANFORD 
7 ¥. PAWTUCKET ST. Ry. Co., R. I., 35 Atl. Rep. 67. 
nm %. MASTER AND SERVANT—Negligence—Independent 


is law: Contractors.—Rule applied that, where one who per- 


ations, — forms work for another represents the will of that 
rileged other, not only as to the result, but also as to the 
)sy Lies om «Means by which that result is accomplished, he is not 


40 independent contractor, but the agent of that other 
E Who is responsible for his acts and omissions within 
» the scope of his autkority.—BaRG V. BOUSFIELD, Minn., 
®@N. W. Rep. 45. 

i. Mecuanics’ Lign—Sufficiency.—Where an hotel 
Was erected asa single project, and the owner con- 





tracted with several persons for labor and material 
which were used in the construction of the building, 
such persons will be regarded as original contractors, 
and, under the mechanic’s lien law of 1872, the time for 
filing their lien statements is reckoned from the com- 
pletion of the building.—HIGLEY V. RINGLE, Kan., 45 
Pac. Rep. 619. 


78. MECHANIC’S LigN—Sufliciency of Description.— 
After rejecting the erroneous part of the description as 
surplusage, the remaining description covered a tract 
of land exceeding the statutory limit, but all of it was 
owned bythe lien debtor: Held, this did not vitiate 
the lien, but the court could carve out of such tracta 
tract within such limit, and adjudge the lien to be 
upon the same.—EVANS V. SANFORD, Minn.,68 N. W. 
Rep. 21. 


79. MINES — Waters — Easement.—In a compromise 
settlement as to water rights between two mining 
companies, it was agreed that defendant had the prior 
right to 15 inches, that it should take the water through 
plaintiff's ditch, and that it should also have the use of 
afurther amount of water, which was over and above 
the water necessary for plaintiff's mill. Plaintiff 
closed its mill in 1883, and from that time to 1893 used 
no water; defendant, as it might under the contract, 
using all of the water conveyed intothe ditch. De- 
fendant gave no notice, by word or deed, that it 
claimed otherwise than under the contract: Held, 
that defendant’s use was not adverse to plaintiff's 
right.—SMITH V. HOPE MINING Co. OF 8T. LOUIS, Mont., 
45 Pac. Rep. 632. 


80. MORTGAGE—Foreclosure—Building Association.— 
In an action to foreclose a mortgage given to a build- 
ing association, the certificate of stock held by the 
borrower in the association, and which is referred to 
in the note and mortgage, is admissible in evidence. 
Under provisions in a note and mortgage to a building 
association that the entire amount secured shall be- 
come at once due and payable on default for three 
months in the payment of interest and installments of 
stock, while the right to act on such default becomes 
absolute in the association at the end of the three 
months, it is not compelled to so act at once in order 
to protect its rights, and where it does not it is entitled 
to an accounting in accordance with the original con- 
tract to the time when it elects to foreclose.—UNITED 
STATES SAVINGS & LOAN CO. Vv. CADE, Washb., 45 Pac. 
Rep. 656. 


81. MORTGAGE — Redemption — General Creditor of 
Decedent.—A general creditor of a deceased person, 
although his claim has been allowed against the es- 
tate, has no lien upon the real estate of the deceased 
which entitles him to redeem from the foreclosure of a 
mortgage executed by the deceased in his lifetime.— 
NELSON V. RODGERS, Minn., 68 N. W. Rep. 18. 


82. MORTGAGES—Presumption of Payment.—Where a 
mortgage is 20 years overdue, and there is no proof 
that during that period that mortgagor or his assignee 
in possession has made any payment upon it, or other- 
wise recognized its existence, it is presumed to have 
been paid. This presumption is not rebutted by the 
fact that the owner of the mortgage and the owner of 
the equity of redemption during this period were 
brother and sister.—MAGEE V. BRADLEY, N. J.,35 Atl. 
Rep. 103. 

83. MUNICIPAL CORPORATION — Exemptions — Insur- 
ance Money.—Where property of a municipal cor- 
poration, exempt from execution under Code, § 2514, 
on account of its use for municipal purposes, is de- 
stroyed, the insurance thereon, taken out by the cor- 
poration, stands in place of the property destroyed, to 
be used for its restoration, and is therefore also ex- 
empt.—ELLIs V. PRATT City, Ala., 20 South. Rep. 649. 

84. MUNICIPAL CORPORATION—Street—Dedication and 
Acceptance.—The owners of the fee of certain land 
dedicated it to a borough foran extension of a street 
which crossed side tracks of a railroad loeated on land 
the fee of which was in the same persons. The rail- 
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road company maintained causeways across its tracks, 
and acquiesced in the uninterrupted use of the land as 
a street by the public five or six years, during which 
time the public money was spent on the street, and it 
was kept in repair by such borough: Held, that such 
extension was a street.|.— PENNSYLVANIA R. CoO. V. 
GREENSBURG, J. & P. St. Ry. CO., Penn., 35 Atl. Rep. 
122. 


85. MUNICIPAL CORPORATIONS — Compromise — Con- 
clusiveness.—The defendant having acted within its 
delegated powers, is bound by its compromise, at 
least, until annulled in adirect action.—VICKSBURG, 
8.& P.R. Co. v. MAYOR, ETC. OF MONROE, La., 20 
South. Rep, 664. 

86. NEGLIGENCE—Defective Building.—A corporation 
* which rents and uses a building as a paper warehouse 
cannot, on its collapsing and killing an employee, be 
charged with negligence by reason of a defect in the 
building; no one connected with the corporation hav- 
ing any notice of the defect, except, perhaps, a mere 
foreman.—MCKENNA V. MARTIN & WILLIAM H. NIXON 
PaPER CO., Penn., 35 Atl. Rep. 181. 

87. NEGOTIABLE INSTRUMENTS — Makers—Parol Evi- 
dence.—In an action on a note which recites that ata 
certain date ‘We, as principals, promise to pay,” etc., 
and which is signed by individuals only, the makers 
cannot show by parol evidence that the money in ques- 
tion was advanced by the payee for the use ofthe 
State, that the note was made as evidence of the State’s 
indebtedness, and thatthe signers are all sureties.— 
WINGATE V. BLALOCK, Wash., 45 Pac. Rep. 663. 


88. NEGOTIABLE INSTRUMENTS — Sureties.—One who, 
without receiving any of the consideration for which 
a promissory note was given, signed it as a surety for 
another, was none the less a surety, and did not be- 
come aprincipal merely because, in consideration of 
his signing, the creditor released an existing mortgage 
he held against the other maker of the note. Sucha 
transaction amounted to no more than a substitution 
of one form of security for another.—ALLEN V. WIL- 
KERSON, Ga., 25S. E. Rep. 26. 


89. OFFICER — Proceedings to Remove.—Under Laws 
1895, ch. 65, § 34, providing that proceedings for the re- 
moval of a public official from office on the ground of 
misconduct shall be governed by the rules applicable 
to civil actions, a transcript on appeal in a proceeding 
under such act, whichis not certified by the trial 
judge, is insufficient.—TayLOoR v. CITY COUNCIL OF 
Tacoma, Wasb., 45 Pac. Rep. 611. 


90. PARTNERSHIP—Power of Partner to Bind Firm.— 
The managing partner of a commercial partnership 
has no authority, without the consent of the other 
members of the partnership, to assume the debt ofa 
third party, and bind the partnership to its payment. 
—SENTELL V. RIVES, La., 20 South. Rep. 732. 

91. PARTY WALL — Construction of Agreement.—An 
agreement whereby defendant purchased the right “to 
Place joists to the depth of four inches and to other- 
wise build into and against” the wall of plaintiff’s 
house, “and to otherwise use the same as a party or 
division wall,” includes the right to increase the height 
of said wall.—DORSEY V. HABERSACK, Md., 35 Atl. Rep. 
96. 

92, PLEADING—Contracts—Joint and Several.—W here 
a bond recites a contract to build a one-story dwelling 
house, and a complaint on the bond for breaches of 
said contract sets out acontract interms to build a 
dwelling house, and there is nothing in it indicating 
that the house is to be otherthan a one-story house, 
there is no discrepancy between the contract indicated 
by the reference in the bond and the contract set out 
in the complaint as being that intended to be secured 
by the bond.—ForsT v. LEONARD, Ala., 20 South. Rep. 
587. 

98. PRINCIPAL AND AGENT—Authority of Agent.—The 
law does not impose upon a party whe produces an 
article for sale the duty of exercising diligence and 
prudence that he may seasonably discover that an 















agent orclerk specially employed by him to sel] hy 
wares, and clothed with no other authority, apparent 
or real, isso far exceeding his authority to selj a8 to 
engage in purchasing from rival concerns, on hisem. 
ployer’s account, the very article the latter is produg. 











ing and selling.—FINANCE Co. OF PENNSYLVANIAY, Oip d oe 
PITTSBURGH CoaL Co., Minn., 68 N. W. Rep. 70. , oh 19 
94. PRINCIPAL AND AGENT — Liability of Undiscloseg — 
Principal.—Where a principal transacts business 
through an agent, in the agent’s name, the fact of - 102. Bi 
agency being kept concealed, third persons contragt to whos 
ing with the agent are entitled to the same rightsang me 8°" ' 
equities against the undisclosed principal as they Subsequ 
would have against the agent, were he the real pring} color of 
pal. Under such circumstances, the principal ig was afte 
bound by any contract which the agent makes withip dredgin: 
the scope of the agency.—ALLISON V. SUTLIVE, Ga,,% good ag 
8. E. Rep. 11. @ attache 
95. PRINCIPAL AND AGENT—Power of Agent to Bing — 
Principal.—Where principals authorized their agent a, 


to make asettlement of an indebtedness due t 
which the agent did, they are bound by the settlement oad 





















made, though not in all respects in accordance with 103. R 
their instructions, the debtor having no knowledgeof ent is 0 
such instructions.—WHALEY V. DUNCAN, S. Car., B§, plicatio 
E. Rep. 54. B® district 
96. PROCESS — Writs—Service — Impeachment.—The solved 
truth ofa return of service entered upona declarm 104, Sa 
tion by a sheriff, stating that he had served the defend. © tional s 
ant with acopy of the declaration and process by was ins 
leaving the same at his most notorious place of abode, fraudul 
cannot be called in question without traversing them S0UTH 
turn and making the officer a party tothe traverse, Ala., 20 
Such traverse may and must be filed by the defendant 105. 8 
atthe firstterm after notice of such entry is hadby Title.— 
him. In the absence of such traverse, the entry of dealer | 
service is conclusive.—SANFORD V. BATES, Ga., 28. B. | reservi 
Rep. 35. BD signee 
97. RAILROAD COMPANY—Accident at Crossing.—RBe HR gue gc 
St. 1893, § 1692, provides that if a person is injuredats vail ov 
crossing, and the railroad corporation neglected ® # JERKIN 
give the statutory signals, and such neglect contributed # 
to the injury, the corporation shall be liable, ete; 106. 8 
Held, that the railroad company’s liability does no crop, t 
depend upon whether its failure to give said signals was 80] 


was the proximate cause of the injuries to a personal § 
a crossing, but as to whether it contributed thereto— 
WRAGGE V. SOUTH CAROLINA & G. R. Co., S. Car., 68 
E. Rep. 76. , : 

98. RAILROAD COMPANY — Fire Set by Locomotive — 


















Railroads using appliances in common use which hayé #107. S 
been used for along time and found sufficient to pm - Statem 
tect their own and other property from danger, should @ panied 
be protected against the charge of negligence because it, and 
of their use. If such appliances are used, the burden does n 
of proof is on plaintiff to show they were defective, & be dee 
improperly and negligently used.—GUMBEL V. ILLINOW contra 
CENT. R. Co., La., 20 South. Rep. 703. fraud ¢ 

99. RAILROAD COMPANIES—Foreclosure—Reorganiah — oa ms 
tion.—Where judgment creditors of a railroad com oan 
pany permit foreclosure sale of its property to be made 108. | 
without objection, and contract witha reorganized ment | 
company to take bonds of such company in payment belong 
of their judgments, they lose their judgment lien @ Plaint 
the property.—HoustTon, E. & W.T. Ry. Co. V. Kak held b 
LER, Tex., 36S. W. Rep. 659. compc 

100. RAILROAD COMPANY — Street Railway—Neglt vd §] 
gence.—Under testimony that when a child started — ” nt 
from the curb, which was about seven feet from te @ ay 
rail,to cross a street in the middle ofa block, the p.5 


motorman was looking to the side of the street, ame” 109. 
that, after being hallooed to twice, he looked in front 







of him just asthe child was struck, the question of > his pc 
negligence is for the jury.—EVERS V. PHILADELPHIA autho 
TRACTION Co., Penn., 35 Atl. Rep. 140. j <h 






101. RECEIVERS — Appointment.—Where a creditohy 4 






who intervenes in proceedings appointing 4 receiver ced 
at the instance of other creditors, moves that the o. 0 Sor 
pointment be set aside and the proceedings dismiss, ae 
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a 
E and then excepts to the adverse ruling of the court on 
jts motion, an appeal from that ruling, six days later, 
| jg within Rev. St. 1894, § 1245 (Rev. St. 1881, § 1231), which 
vides that, in all casesin which a receiver is ap- 
pointed or refused, the party aggrieved may, within 10 
days thereafter, appeal from the decision of the court 
to thesupreme court, without awaiting the final de- 
termination of the case.—STATE Vv. UNION NaT. BANK 
or Muncrk, Ind., 44 N. E. Rep. 585. 


102. REPLEVIN—Title.—A dredging company, the title 
towhose property was held by plaintiff as trustee to 
secure adebt, transferred it toS by a bona fide sale. 
Subsequently the company wrongfully and without 
eolor of right took possession of the property, which 
was afterwards attached by creditors for a debt of the 
dredging company: Held that, plaintiff’s title being 
good against all except bona fide creditors whose lien 
attached while the property was in the ownership and 
possession of the debtor, it was competent for him to 
plead and show title in S to support his claim.—Post 
y. BERWIND-WHITE COAL MIN. CO., Penn., 35 Atl. Rep. 
ll. 

108. REs JuDICATA—School Districts.—The respond- 

- entis not estopped, by the judgment on a former ap- 
plication for mandamus, from alleging that the school 
district of which relator was treasurer had been dis- 
solyed.—STATE V. COOLEY, Minn., 68 N. W. Rep. 66. 


104, SALE — Conditional Sales — Validity.—A condi- 
tional sale of guano, to be used by the purchaser, who 
was insolvent, in making a crop for himself,is not 
fraudulent as against the creditors of the purchaser.— 
SouTrH ALABAMA OIL & FERTILIZER CO. V. GARNER, 

> Ala.,20South. Rep. 628. 


105. SALE — Consignment of Goods — Reservation of 
Title.—Where an owner consigns goods to a retail 
dealer in such goods, with the power to sell, though 
teserving title until settlement is made by the con- 
signee therefor, the title of an innocent purchaser of 

' such goods, for value, from the retail dealer, will pre- 
| vailover the reserved title of the consignor.—BENT Vv. 
JERKINS, Ala.,20 South. Rep. 653. 


16. SALE OF CROP—When Title Passess.—Where a 
trop, to be thereafter raised, harvested, and threshed, 
was sold before the seed was sown: Held, the contract 
of sale was not an executed, but an executory con- 

| tract,and on the evidence the jury were not warranted 
infinding that the title passed until the grain was 
_ Teady for delivery.—WELTER V. HILL, Minn., 68N. W. 
Rep. 26. 
107. SALE — Warranty. — Where the vendor makes 
» statements as tothe quality of the article, but accom- 
panied by an express and positive refusal to warrant 
| it,and a like notice to the vendee that he will not and 
does not warrant it, his statements as to quality must 
be deemed niere expressions of opinion, and not a 
contract of warranty, at least in the absence of any 
fraud or deceit, and where the property is present for 
the inspection of the vendee.—LYNCH V. CURFMAN, 
Minn.,68 N. W. Rep. 5. 

108. SET-oFF—Splitting Cause of Action.—An agree- 
ment between plaintiff and a firm to which defendant 
belonged, that orders and time checks turned in to 
Plaintiff by the firm should go against the accounts 
held by plaintiff against the firm and the individuals 
Composing it, would amount to consent by plaintiff to 
the splitting up of the firm’s cause of action against 
Plaintiff on account of orders and checks turned in.— 

| JASPER MERCANTILE CO. Vv. O’REAR, Ala., 20 South. 
Rep. 583. 
_ WW. SHERIFFs—Limitation of Power of Deputy.—A 
Sheriff cannot deprive a regularly employed deputy of 
| his power to receive process for service, nor limit his 
authority to the service of such process as should be 
delivered to him by the sheriff himself; and therefore 
the sheriff is liable for the failure of the deputy to 
Serve a summons regularly issued and delivered to 
him by plaintiff's attorney.—ROGERS Vv. CARROLL, Ala., 
x % South. Rep. 602. 


: 





110. TAXATION — Taxable Property. — Plaintiffs, as 
dealers in cattle, were accustomed to receive ship- 
ments of cattle every Wednesday, which on the follow- 
ing day were sold to local buyers, or exported, as the 
case might be: Held, that the average weekly ship- 
ment, though held but one day, constituted plaintiff’s 
stock in trade within the State, under Code, art. 81, § 2, 
providing for the taxation of certain kinds of prop- 
erty within the State.—MYERS Vv. COMMISSIONERS OF 
BALTIMORE COUNTY, Md., 35 Atl.fRep. 144. 

1ll. TRIAL — Jury Trial. —In a suit to foreclose a 
mortgage given to secure the purchase price of ma- 
chinery, defendant isnot entitled to a trial by jury on 
a counterclaim for damages arising from a breach of 
warranty.—SULLIVAN HARDWARE CO. V. WASHINGTON, 
8. Car., 258. E. Rep. 45. 


112. Trust—Powers of Trustee.—A deed to a trustee 
to hold the property for the sole use of the grantor’s 
wife, free from dominion, debts, or liabilities of her 
present or any future husband, and providing that the 
“rents, profits, proceeds of, or sale or profits of, said 
property” shall be held under the same trusts, created 
an active trust; and a subsequent deed of trust of such 
property, executed by the husband and wife and the 
trustee to secure a debt of the husband, was void.— 
HART V. BAYLISS, Tenn., 368. W. Rep. 691. 


113. TRUST — Voluntary Association. — Where a vol- 
untary association, organized to maintain the price of 
fish, appointed a committee to make sales thereof for 
all members, and such committee offered to dispose of 
all fish furnished by them, no trust relation arose in 
favor of the members jointly, in funds advanced to 
such committee on purchases of fish. — FOURNIE V. 
SHEPARD, Wash., 45 Pac. Rep. 638. 


114. TRUSTS—Beneficiaries—Designation.—A convey- 
ance of land in trust to be used, etc., as a place of 
worship for the use ofthe white ministry and white 
membership of the Methodist Episcopal Church in the 
United States of America, subject to the usages and 
ministerial appointments of said church from time to 
time authorized and declared by the annual confer- 
ence in whose bounds the premises are situated, is in- 
valid as a trust, for failure to sufficiently designate the 
cestui que trustent.—TRUSTEES, ETC. V. TRUSTEES OF 
JACKSON SQUARE EVANGELICAL LUTHERAN CHURCH, 
Md,, 35 Atl. Rep. 8. 


115. TRusTS—Release of Mortgage.—Where an estate 
was devised to trustees, the survivor of them, or “such 
person or persons as they or the survivor of them may 
by last will appoint,” with power to invest the same 
“in their discretion,’ but the trustees appointed by 
will failed to appoint any successor,a trustee ap- 
pointed by the court did not have the discretion 
vested in the trustees named in the will.—LOWE Vv. 
CONVENTION OF PROTESTANT EPISCOPAL CHURCH IN 
DIOCESE OF EASTON, Md., 35 Atl. Rep. 87. 

116. Usury—Recovering Back Usurious Interest.— 
Since a usurious contract is voidable merely, at the 
election of the promisor to avail himself of the defense 
as allowed by Code, §§ 1750, 1754, assumpsit will not lie to 
recover back usurious interest voluntarily paid in the 
absence of an express promise to repay.—GROS8S V. 
CoFFEY, Ala., 20 South. Rep. 428. 


117. VENDOR AND PURCHASER — Assignment of Con- 
tract.—C sold certain land to defendant with covenant 
to convey on payment of price. By contract with de- 
fendant, plaintiff agreed to pay defendant the amount 
he had paid on such purchase, and to pay O the 
balance due from defendant the contract providing 
that upon payment of these amounts C could convey 
the lot to plaintiff in full satisfaction of his contract 
with defendant: Held, an assignment of defendant’s 
interest in the covenant of conveyance, and upon the 
failure of title in C defendant is not liable to plaintiff 
for the amount paid by him under the contract.— 
CARRIER V. EASTIS, Ala., 20 South. Rep. 595. 

118. VENDOR AND PURCHASER—Contracts—Rescission 
—Laches.—One who was defrauded inéhe purchase of 
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land was not entitled to have the contract rescinded, 
where, several months after discovering the fraud, and 
after consulting counsel, he joined with his vendor in 
a deed of the land to another in satisfaction of an in- 
cumbrance thereon, and further recognized the 
validity of the transaction by taking a deed from the 
latter to himself.—BosTICK V. HAYNIE, Tenn., 368. W. 
Rep. 856. 

119. VENDOR AND PURCHASER — Rescission of Con- 
tract.—A mortgagee who accepts a deed of land in 
payment of his debt cannot rescind the contract, on 
the ground that the land deeded him was not the land 
viewed by him, where he could have discovered such 
fact by ordinary care, and the mortgagor was not re- 
sponsible for his failure to discover it.—BEEBE Vv. 
BIRKETT, Mich., 67 N. W. Rep. 966. 


120. VENDOR AND PURCHASER — Specific Performance 
—Laches.—Where the vendee is in possession of the 
premises, by the permission of the vendor, after pay- 
ment of a part of the purchase money, and under an 
assertion and exercise of right, the mere lapse of time 
does not bar his remedy fora specific performance of 
the contract to convey such premises.—TATE V. PEN- 
SACOLA GULF, LAND & DEVELOPMENT CO., Fla., 20 
South. Rep. 542. 


121. VENDOR's LIEN — Action to Foreclose.—Pur- 
chasers of an interest in land subject to vendor’s lien, 
of whose rights the lienor has notice, and who have 
fully paid their immediate vendor for the part bought 
by them, but who are not made parties to an action to 
foreclose the lien, upon paymentte the purchaser at 
the foreclosure sale of the amount for which the sale 
was made, are entitled to havethe foreclosure sale 
and sheriff’s deed set aside, and to a decree condemn- 
ing the remaining interest of their vendor to reimburse 
them forthe amount so paid.—WILSON v. HousToN, 
Tex., 368. W. Rep. 832. 


122. VILLAGES — Incorporation.—Sanb. & B. Ann. St. 
§§ 854-866, authorizing territory ofa town containing 
certain area and population to become incorporated as 
a town on certain steps being taken by the inhabitants 
thereof, and on certain determinations by the court 
and subsequent vote of the inhabitants in favor there- 
of, delegate legislative power to the court, in viola- 
tion of Const. art. 4, §§ 1,22, and Zd. art. 11,§3,in so 
far as they allow the court to determine whether the 
lands embraced in the petition “ought justly” to be in- 
cluded in the village, and whether the interest of the 
inhabitants will be promoted by such incorporation, 
and to enlarge or diminish the boundaries of the pro- 
posed village ‘“‘as justice may require.”—IN RE \ ILLAGE 
OF NORTH MILWAUKEE, Wis., 67 N. W. Rep. 1033. 


123. WATERS — Riparian Rights — Great Lakes.—A 
riparian owner on the shore of the Great Lakes has no 
ownership in the soil covered by water, but merely a 
right of fishing and navigation overthe water; and 
therefore Pub. Acts 1895, No. 112, prohibiting, under 
penalty, the cutting of submarine vegetation, except 
for the purpose of fishing or navigation, passed in or- 
der to make a public shooting ground, is valid.—PEO- 
PLE V. SILBERWOOD, Mich., 67 N. W. Rep. 1087. 


124. WILL — Charitable Bequest — Indefiniteness.—A 
gift by will of property in trust fora certain unincor- 
porated church, forthe support of the ministry, re- 
pairs of the church, or ‘‘other benevolent objects as 
may be designated from time to time by the said 
Union Church,” in its regular action as a church of the 
Missionary Baptist persuasion, is invalid for indefinite- 
ness in the objects of the trust.—JONES Vv. GREEN, 
Tenn., 368. W. Rep. 729. 

125. WILLS — Devise Over.—Under a will devising 
land to testator’s wife for life, provided she does not 
marry, witha provision that if she does marry the 
property shall go to another person, to whomit was 
also provided it should go if testator survived his wife, 
there is a devise over, going into effect on the death of 
the widow, she surviving testator, and not remarrying. 
—SMITH V. CHADWICK, Ala., 20 South. Rep. 436. 
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126. WILLS — Estate in Remainder.—Testator be : 'y 
queathed to his wife during widowhood all bis reales | 
tate, and provided, further, that she could dispose of — 
the same by will between their three children, orthe — — 
survivors of them,in any way she should see fit, ang 4 
that, in event of her dying intestate, said estate should | §T. L 
be distributed tothe children, share and share alike, 
orto thé survivors or survivor ofthem: Held, that _ 
the estates limited in remainder to the children or 
their survivors vested in them at the death of testator, Thos 
subject to be divested as to any of them dying before the od 
the termination of the particular estate, or by exer . all 
cise of the power of appointment vested in the widow, sional) 
—THORINGTON V. THORINGTON, Ala., 20 South. Rep, 
407. ; 
«tl ation 0 
127. WILLS — Precatory Words.—Testator, who de | 
rived all his property from his wife, through marital 7 Georgi 


rights and gifts from her, declared: “All the re Line R 
mainder of my estate I give to my beloved wife, be 




















lieving she will do justice between her relatives and © It is ce 
mine at her death ” Held, that this vested absolute ~ pruden 
title inthe wife, with unrestricted power of disposi- ° 
tion; the concluding words being merely precatory, ~ ex-Chie 
~asel ge My ge we a command.—HILL v, Page, the ben 
og! ° - Rep. 735. ie it. ; 
128. WILLS — Rule in Shelley’s Case.—In a devise “te mg} A 
my daughter S during her natural life, and at herde jm 02 wh 
cease to be equally divided between the heirs of her @ but abl 
body, the following land,” etg., the words “equally — 
divided” do not change “heirs of the body” into words” The 
of purchase; so as to prevent the operation of the rule railroac 
in Shelley’s Case, under which a fee-simple estate” 
vested in S.—HOLT V. PICKETT, Ala., 20 South. Rep. _ of the | 
432. @ learned 
129. WITNESS—Husband and Wife.—A husband and in favo’ 
wife are incompetent to testify for or against each” 
other in an action for divorce or for alimoay.—— damage 
SHEPHERD V. SHEPHERD, Kan., 45 Pac. Rep. 658. . pany h: 
130. WITNESS—Testimony Tending to Criminate= 7 involve 
Right to Object.—On trial for violation of the liquor 
law, defendants’ counsel requested the court to it should 
struct the witnesses for the State that they need not ously e 
answer the question whether they had ever bought in” 
toxicating liquor from the defendants, for the reason the roa 
that an affirmative answer would criminate the wit default 
nesses, in that the dispensary law makes ita misde 9 . 
meanor to receive intoxicating liquor: Held, thatthe § ‘ appoint 
privilege to refuse to answer a question on the ground pany w 
that it would tend to criminate himself, being per 
sonal to the witness, cannot be taken advantage of by to the 2 
another, and the request was properly refused.—STam® — decided 
Vv. BUTLER, S. Car., 248. E. Rep. 991. an bed 
; een 
131. WITNESS—Transactions with Decedent.—The hut 
band of a deceased party, defending an action as her © and a p 
executor, is not precluded, by Rev. St. § 858, from te @% the lat 
tifying to incidents, occurring with third parties for ; 
the benefit of the deceased, as to which she, if living, gy Ments a 
could not have given testimony to contradict his, ab should | 
though in such transactions he acted at the time @® Dise | 
her agent.—HINCHMAN V. PARLIN & ORENDORFF 00, 9 — USS 
U. 8. C. C. of App., 74 Fed. Rep. 698. - Ineurrec 
132. WITNESS—Transactions with Decedents.—Undet concern 
Acts 1890-91, p. 557, which excludes as a witness @ ~ direct 
transactions with decedents any one having a pech a 
niary interest in the result of the suit, and provides Neverth 
that no incompetent witness shall make himself com ~ ties are 
petent by transfer of his interest, a wife is notacom (ye 
petent witness, in an action by her husband against al Gal stuc 
administrator, to transactions between plaintiff and histak 
deceased, where she had a pecuniary interest pending — e 
the suit, and rescinded the contract by which she ac that the 





quired such interest for the purpose of making het 
competent witness—GLovER v. GENTRY, Ala, 97 
South. Rep. 386. 3 


133. WRONGFUL ATTACHMENT — Malice.—Prob 
cause for suing out an attachment may have 6% 
though the attachment was unauthorized.—GIMBBLY 
GOMPRECHT, Tex., 36S. W. Rep. 781. 













